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By J. NosLe Hayes 


NOTHER great legal light, which had 
burned steadily and brightly for half 
a century at the New York Bar, went out, 
when Wheeler H. Peckham, the ‘Old 
Roman of the Bar,’’ as he was called, died, 
in harness, on the 27th of October last at 
the desk where he had labored during so 
many years of his useful and noble life. 

Mr. Carter, his life-long friend, full of 
honor and years, had preceded him but a 
few months, and Mr. Peckham’s memorable 
eulogy delivered at the Appellate Division 
of the Supreme Court upon his dead friend 
was still fresh in the memory of those who 
heard it, when the announcement of Mr. 
Peckham’s death bereft the legal profession 
of the country of another of its great leaders, 
not less beloved and honored. 

To attempt to give any adequate account 
of the long and active life of such a man, 
devoted as it was to the absorbing duties 
of his profession and to the public service, 
or to record its achievements, or to measure 
its great influence, in the brief limits of a 
magazine sketch, would be presumptuous in- 
deed. The most that will be attempted here 
will be to sketch briefly its merest outlines, 
referring to some of his great cases, and to 
recall for the moment the marked character- 
istics of Mr. Peckham as a lawyer, a citizen, 
and a man. 

In writing of Mr. Peckham, one recalls, 
first of all, his striking and distinguished 
personality. He was above the medium 
height, gracefully and compactly built, erect, 
broad of shoulder, with a massive and well- 
developed head of great power. His strong 
aristocratic face possessed beauty of feature 
and nobility of expression, and although it 





was habitually stern and wore a mark of 
austerity, it was susceptible of instanta- 
neous illumination and the glow of kindly 
feeling and humor. He gave at once the 
impression of being a mettlesome creature, 
highly and delicately organized, with all his 
rugged strength. The color never forgot its 
way to his cheeks. He looked, as he was, 
a true American gentleman of the old 
school, and every inch the thoroughbred — 
a personality never to be forgotten. 

He was born in Albany, January 1, 1833; 
his father being Rufus Wheeler Peckham, 
one of the foremost jurists of his day, a 
member of the Court of Appeals of the State 
of New York, justly honored for the probity 
and independence of his character and his 
devotion to the duties of his high office. 
Mr. Peckham’s mother, Caroline A. Peck- 
ham, was a daughter of Dr. William B. 
Lacey, former rector of Saint Peter’s Par- 
ish in the City of Albany. Judge and Mrs. 
Peckham perished on the steamer Ville de 
Havre, which sank in mid-ocean in Novem- 
ber, 1873. But the story of the heroism of 
Judge Peckham and his wife in their last 
moments upon the sinking deck of the ill- 
fated ship, survived the wreck. His memo- 
rial will be found at the end of the 53d New 
York Reports. 

In the Resolution presented by the Bar 
of the State upon Judge Peckham’s death 
and adopted by the Court, we find this 
encomium upon the father of Wheeler H. 
Peckham: 

“We find some consolation in the belief 
that during the short interval between 
apparent security and certain death, he 
viewed the frightful situation with.character- 
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istic serenity, and in the very moment of 
extremest peril, when the’ relentless waters 
closed over the sinking ship, he was still 
loyal to all the impulses of a brave and 
noble nature.” 

Young Wheeler was educated at the 
Albany Academy and Union College, which 
he entered as a Junior. His health broke 
down in 1851, and he was obliged to leave 
college and travel abroad, which he did 
until 1853, when he returned from Europe 
and entered the Albany Law School, from 
which he was graduated. In 1854, he went 
into partnership with his father and Lyman 
Tremain in Albany, where he took high 
standing in his profession and became a 
leader of the Junior Bar. 

In 1855, Mr. Peckham married Miss Annie 
A. Keasbey of Newark, New Jersey, who 
survives him. He continued the practice 
of law in Albany until 1856, when he was 
again attacked with a hemorrhage of the 
lungs and was compelled to give up practice, 
and travel. He went a second time to 
Europe accompanied by his wife and brother, 
where he remained a little over a year. On 
returning he went West, and finally settled 
in St. Paul, Minn., where for five years 
he practiced his profession, and became one 
of the leading lawyers of that section. 

Mr. Peckham loved, in later years, to 
recount his experiences at the Western Bar, 
where he engaged in general practice in the 
State and Federal courts, and received a 
thorough training in criminal law, which he 
there practiced quite extensively, as was 
usual with the leading lawyers of that day. 

Having regained his health in the dry 
climate of the Northwest, Mr. Peckham 
returned to New York City in 1864, and 
entered the law firm which then became 
Miller, Stautenburg and Peckham, after- 
wards Miller, Peckham and Dickson, and 
finally, Peckham, Miller and King, so con- 
tinuing until his death. 

Mr. Peckham’s fame as a lawyer rested 
upon the surest foundations, built up as it 
was out of the solid masonry of professional 
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achievements, unaided by any attempts to 
bring himself into prominence. He was 
singularly modest and unostentatious. Few 
of his great compeers at the Bar had had so 
wide and varied an experience as he. His 
native talents had not been confined in 
practice to any particular department of 
law, but had ranged over the whole field. 
He was equally versed in constitutional law, 
the law of real estate, and trust, corpora- 
tion, commercial, and criminal law, and 
occasionally appeared in important patent 
cases. His argument before the United 
States Supreme Court in the Bell Telephone 
Cases, reported in 126 U.S., is a model of 
clearness and force, and displays his famil- 
iarity with that branch of the law which is 
so generally relegated to the specialist. In 
all of these fields, and many others, he 
achieved brilliant success and established 
precedents that are landmarks in the law. 

Mr. Peckham frequently appeared before 
the United States Supreme Court. The last 
case which he argued there was the case of 
South Dakota v. North Carolina (192 U.S. 
290) in which he successfully maintained 
his contention that the original jurisdiction 
of the Federal Supreme Court under the 
United States Constitution (Art. 3, Sec. 2) 
over controversies between two or more 
states, extended to a suit by the state of 
South Dakota as the donee of bonds issued 
by the state of North Carolina and secured 
by mortgage of a railroad belonging to that 
State, to compel the payment of such bonds 
and subject the mortgaged property to the 
payment of the debt. 

He also, at an earlier day, argued the cele- 
brated case of New Hampshire v. Louisiana 
(108 U.S.) where a similar constitutional? 
controver- 
sies arose. 

For many years Mr. Peckham was the 
counsel of the Union Trust Company of New 
York. He reorganized it after its temporary 
suspension in 1873, and continued its counsel 
down to the time of his death. During that 
period he saw its stock increase in value from 
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below par in 1873 to its present market value 
of $1,400 a share. It is but fair to assume 
that its counsel played an important part 
in the building up of the institution. Mr. 
Peckham was the safest and most conserva- 
tive of advisers, and became a great author- 
ity upon all questions of trust and corpo- 
ration law, and he was constantly and 
laboriously engaged in advising upon and 
litigating such questions as they arose in 
many of the great financial operations of 
the day. The Reports are filled with his 
cases. 

One of his celebrated cases for the Union 
Trust Company was the case entitled, The 
People ex rel U. T. Co. v. Coleman, 126 
N. Y. 433. In that case the tax office had 
assessed the Union Trust Company upon the 
market value of its entire capital stock, with 
certain deductions. Mr. Peckham contend- 
ed that the Company could only be taxed on 
the actual capital of the corporation together 
with its surplus, and that they, being 
invested in United States Securities, were 
exempt. The Court of Appeals so decided, 
reversing the courts below, and holding with 
Mr. Peckham that the company’s capital 
stock and the shareholders’ capital stock 
were two things essentially and in every 
material respect different, only the former 
and the surplus being within the purview of 
the taxing act. This is a cause celébre and 
established a precedent of great importance. 

It will be a surprise to the profession to 
know that of all the great cases in which 
Mr. Peckham had been engaged and the 
many briefs that he had written, his office 
does not contain a single one. While 
other lawyers were dotting their i’s and 
crossing their t’s in their learned briefs, 
hoping that posterity, if not the Court, 
would notice their perfection, and filing 
them away for future use and as a record 
of their life-work, Peckham, in the plenti- 
tude of his knowledge and splendid vigor of 
his mind, wrought them out in labor, used 
them and threw them away, utterly regard- 
less of their value and his fame, leaving at 





the end of his long and brilliant professional 

career, ‘‘not a rack behind.’’ Nothing: 
could be more characteristic of him, and his 

modest estimate of his own work. Those 

who have had occasion to read his briefs and 

arguments, know them to have been models 

of clearness, learning and literary style, 

cleared as they were of all the rubbish of 

the case, and eternally to the point. 

Rarely does it fall to the lot of any one 
lawyer, however well-equipped, to render 
such a great and conspicuous service to the 
cause of justice and the State as Mr. Peck- 
ham rendered to New York, with other 
great lawyers, in destroying the Tweed 
Ring in 1873. 

Mr. Peckham had crossed swords with 
Charles O’Connor, the great leader of the 
New York Bar, in a suit in the United 
States Supreme Court in 1868 (7 Wall 16, 
26) and Mr. O’Connor, always on the look- 
out for able men, was so impressed with 
him that when he was appointed counsel for 
the People in 1873, to prosecute Tweed and 
his associates, he selected Mr. Peckham as 
his chief assistant; and the principal burden. 
of the great criminal trial, which resulted 
in Tweed’s conviction, fell wpon Mr. Peck- 
ham, although he was ably assisted by 
O’Connor, Lyman Tremain of Albany, Peter 
B. Olney, and the late Col. Henry C. Allen. 
Not only the criminal trial, but the civil suits 
brought against Tweed to recover the 
stolen moneys of the City were conducted by 
Mr. Peckham, he having been appointed 
Special Deputy District Attorney and Spec- 
ial Deputy Attorney-General for this purpose. 
For several years he devoted himself with 
Mr. O’Connor to the destruction of the 
infamous Ring. The actual conviction of 
Tweed, for which Mr. Peckham was mainly 
responsible, broke the power of the Ring, and 
its fragments were scattered to the four 
corners of the earth. Tweed escaped from 
his jailor, but was afterwards retaken, and 
ended his days in prison. 

The most important result of the over- 
throw of the Tweed Ring was the reclama- 
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tion of the courts by the impeachment of 
the Ring Judges, Barnard, Cardozo, and 
McCunn. Tweed and his lawless gang were 
not secure in power until they had debauch- 
ed the Supreme Court; when that had been 
accomplished, the political subjugation of 
the City was complete. The task of over- 
throwing this thoroughly intrenched and 
corrupt régime was a Titanic one, but 
“there were giants in those days’ and 
Wheeler H. Peckham was one of them; and 
the result proved that Charles O’Connor did 
not err in judgment when he selected him to 
lead the attack upon the redoubtable Tweed, 
defended as he was in the criminal suit by 
two such veterans as David Dudley Field and 
John Graham, and the then young, but bril- 
liant, Elihu Root. It is doubtful if so able 
and stubborn a defense was ever made for 
any criminal at the American Bar as was 
made by the masterful and invincible Field, 
the greatest legal strategist of his day, and 
his associates, for Tweed. 

Mr. Peckham was never heard to claim 
any particular credit to himself for this 
great legal victory, so far reaching in its 
consequences, so pregnant with the fate of 
American institutions. The eyes of all the 
world were upon New York in those days. 
Peckham ’s were on Tweed, the public enemy, 
and defiler of the courts of Justice, in which 
he practiced. Relentlessly he pursued him 
until he accomplished his conviction and the 
destruction of his band of plunderers. The 
service that Mr. Peckham and his associates 
rendered to the cause of good government 
during the Tweed régime was of national 
importance. 

Thus, early imbued with the real spirit of 
Reform, Mr. Peckham never ceased to 
battle for good government and the protec- 
tion of the courts until the day of his death. 

He was appointed in 1876, by Governor 
Tilden, a member of the famous ‘‘ Commis- 
sion to devise a plan for the Government of 
Cities in the State of New York,’”’ of which 
Wm. M. Evarts was Chairman and James 
C.- Carter, Simon Sterne, and other ‘eminent 





lawyers, were members. Of this Commis- 
sion Bryce says in his American Common- 
wealth : 

“‘The Commission, of which Mr. W. M. 
Evarts was Chairman, included some of the 
ablest men in the State, and its report pre- 
sented March 6, 1877, may be said to have 
become classic.” 

He was several times president of the Bar 
Association, and it was while he was serving 
in that capacity that he was largely instru- 
mental in instigating the proceedings against 
Judge Maynard. 

He was appointed district attorney of 
New York County by Grover Cleveland, but 
after a very short service retired in conse- 
quence of ill-health. 

He was associated with the writer in 1900, 
as counsel for the New York World, in pro- 
ceedings against Mayor Van Wyck and 
Dock Commissioner Charles E. Murphy, J. 
Sergeant Cram,and Peter F. Meyer, and in the 
subsequent proceedings before Governor 
Roosevelt for the removal of Mayor Van 
Wyck, growing out of charges in connection 
with the famous “Ice Trust.”” His exami- 
nation of the mayor in proceedings before 
Mr. Justice Gaynor was a masterful per- 
formance and as successful as it was brilliant. 

In 1904, he acted as counsel in the Bolte 
case and secured the removal of Civil 
Justice Bolte by the Appellate Division. 
He acted in this, as he did frequently in 
public cases, without compensation. 

Mr. Peckham’s last public service was.as 
Chairman of the State Commission appointed 
by the Governor under an Act of the Legis- 
lature to inquire into the causes of the delay 
and expense of.the administration of justice 
in the City of New York, commonly known 
as the Law’s Delay Commission. He took 
the deepest interest in the work of the 
Commission, which he never lived to see 
entirely accomplished. His heaith began 
to break down during the last year of its 
existence, and he attended its sessions often 
by a great effort. 

There has not been a time since the 
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Tweed days when Mr. Peckham has not 
been a leader of the Reform Movement in 
the city of New York. ‘He was untiring in 
his devotion to public duty, although he 
cared not in the slightest degree apparently 
for public applause, but was as indifferent 
to it as he was to official honors. 

He was president of the People’s Munici- 
pal League in 1893, and a leading member 
of the Committee of Seventy which elected 
Mayor Strong, and president of the City 
Club for many years. To enumerate his 
public services would require a review of 
the history of New York for the past fifty 
years. 

Any just estimate of Mr. Peckham’s abil- 
ities as an advocate must include most of 
the qualities that have distinguished great 
lawyers and advocates in all times — 
quickness of perception, comprehensiveness, 
analysis, memory, abstraction, and the power 
of generalization—these were parts of his 
natural equipment. But, perhaps, his most 
distinguishing and preéminent ability lay in 
his keen and quick perception of the vital 
point of a case and his extraordinary power 
of condensation and lucid statement. No 
one of his time surpassed or equalled him in 
this respect. He conveyed his clear thought 
in the purest and most unaffected English, 
seeming to have searched vocabularies for 
the fewest and most apt words with which 
his meaning could be expressed. His liter- 
ary style was terse and epigrammatic, and 
often unintentionally picturesque, and was 
essentially modern. 

The writer remembers hearing Mr. Peck- 
ham make an argument in the Court of 


Appeals in a most important case against a. 


formidable opponent, the late Colonel James, 
in twelve minutes, which, in the opinion of 
the lawyers who were present, could not 
have been more perfect and complete and 
convincing had he taken an hour. The 
title of the case was ‘‘ Matter of Steinway 
(159 N. Y. 250). It involved the common 
law power of a stockholder of a corporation 
to examine its books, and came up from a 





divided court. When Coloriel James had 
concluded a very able argument for the ° 
appellant, there were twelve minutes left 
before the hour for adjournment. Mr. 
Peckham began as if he had the whole day 
before him, but speedily warmed up, as was 
his habit. The very marrow of the subject 
was laid bare at once, the fallacy of his 
opponent’s argument exposed, the principle 
and the law of the case tersely expounded, 
and the argument rounded out and com- 
pleted within the allotted time, so that if 
there had been no clock in the room to 
point the hour, by common consent the 
argument should have concluded when and 
where it did. It certainly was a remark- 
able performance, and was the subjeet of 
much comment among the lawyers who 
came down to New York on the evening 
train that night. 

Mr. Peckham was forceful rather than 
‘tactful’? in argument. His method was to 
conceive the just principle of the cause, and 
planting himself squarely upon it to fight 
his way by irresistible logic and eloquence 
to the truth, as he discerned it in its applica- 
tion. 

As an orator and an advocate he had few 
rivals. Always interesting and convincing, 
on occasion, when thoroughly aroused, he 
attained great heights of eloquence and 
power, carrying all before him. He was 
master alike of the fiercest invective, or the 
warmest and most inspired advocacy. An 
example of the former is the peroration of his 
speech against Judge Maynard, which he 
delivered at a meeting of the Bar of New 
York held in Cooper Union in 1888, as 
follows: 

“Tf Maynard is elected, it will mean that 
elections are not hereafter to be decided by 
popular vote, ascertained in the manner 
provided by law, but by the skill of the 
knave and the fraud of the cheat, and next, 
thereafter, by the man who commands the 
greatest physical force.” 

Of an entirely different order of eloquence 
was the speech upon the death of James’ C. 
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Carter, which he delivered within half an 
hour after the news of Mr. Carter’s demise 
reached him. It was as follows: 

‘James C. Carter has passed away within 
the last twenty-four hours. I have been 
requested to call the fact to your honors’ 
attention, and I understand that I have the 
permission of the Court so to do. 

‘“‘He was a man, great as lawyer, as jurist; 
greater still in his individuality, as a citizen 
of New York and of the United States. The 
whole Bar, throughout the whole country 
knows him well. There is not a court that 
ever sat to which he addressed himself that 
was not confident that light would be 
thrown upon the questions under considera- 
tion, and that not only of a purely intel- 
lectual character, but the light that shines 
because of the moral attribute of the man. 

“IT do not feel that I can do any justice 
to that which has been asked of me. I 
never felt so utterly inadequate to do any- 
thing I was called upon to do. I cannot 
speak properly and reasonably of him, 
for I not only suffered in common with the 
great mass of the Bar, with the great mass 
of the Bench, everywhere, but I have the 
personal peculiarity of the loss of the best 
friend I ever had. I know your honors will 
pardon me. Fifty years—forty years to 
be more precise — forty years we have been 
warm, close, personal friends —I the gainer 
always. He did everything for me that a 
friend could do for another. And therefore, 
when I come to ask the Court to recognize 
the great loss that we have suffered, I feel 
that you will excuse me, and I am compelled 
to say that I have suffered the greatest, and 
am utterly unable to picture as I should, the 
great merits of this man. 

“T have but to ask that in commemora- 
tion of the man, whom we all regard as 
princeps, facile princeps, and who has been 
taken away from us in the full measure of a 
grand life, that we shall give to him the 
respect of an adjournment until such time 
as it may please the Court.”’ 

Many of his most effective and beautiful 





speeches were entirely lost. Such was the 
fate of his speech in the Senate Chamber 
at Albany in 1g02'on the bill to prohibit 
political contributions by judicial candi- 
dates; and his great speech before the 
Board of Estimate and Apportionment in 
1900, which killed outright the proposed 
Ramapo contract. 

But after all, it was as a man that Wheeler 
H. Peckham exerted perhaps his greatest 
influence, and will be remembered by those 
who knew him with the deepest affection 
and reverence — an influence which he, in 
his extreme modesty, was entirely uncon- 
scious of. The exaltation of his character 
was felt by every one who came in contact 
with him. He would have nothing that 
was not the very best, and was the most 
inveterate and uncompromising foe of every 
sham and false pretense. Unsparing and 
relentless in his exposure of chicanery and 
fraud, and in his denunciation of what- 
ever tended to lower the high standards 
of life, his heart was free from malice, and 
he was absolutely without continuing per- 
sonal resentment, and the most humane and 
forgiving of men; charitable, generous, and 
in his final judgments, always just. 

He was gifted with an abundant sense of 
humor and a ready and caustic wit, which 
made him a most delightful companion: one 
had to be ever on the alert not to lay him- 
self open to his playful thrusts. The writer 
here desires to make confession that a few 
years ago, after a commemoratory ceremony 
in which he and Mr. Peckham had taken 
part with no little feeling, Mr. Peckham 
took him aside, and with the merriest twin- 


_kle in his eye and the pleasantest of smiles 


on his face said, ‘‘ Hayes, whatever you do, 
don’t ever attempt to write my obituary!” 

One of Mr. Peckham’s defects of character 
was his almost entire lack of hope, and yet 
it was allied to one of his greatest virtues. 
A man with hope in his heart is ready for 
any combat, but it is a strong and resolute 
soul that can fight when hope is dimmed. 
Such was Mr. Peckham. The sustaining 
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power of hope was not essential to him 
if he but knew that he was right. His very 
hopelessness became the hope of others for 
they knew he could not be disappointed nor 
dismayed. Oppressed in later years with the 
gloomiest forebodings for the future welfare 
of the Republic which he loved so well, he 
was foremost in every movement to better 
existing political and social conditions in 
the city and state in which he lived, as well 
as in the nation. He was absolutely to be 
relied upon to support cordially and actively 
any just cause which needed a bold champion 
without regard to its popularity or the effect 
of its advocacy upon himself. It was his 
outspoken independence in the Maynard 
campaign that cost him a seat upon the 
United States Supreme Court Bench. But 
it was not in the nature of poetic justice, 
that it should have been lost to him entirely, 
through his efforts to defend the purity of 
the Bench of his own State; and he had the 
supreme satisfaction of seeing his brother, 
to whom he was devotedly attached, receive 
the appointment, which had been denied 
to hign in all save its honor. 

The unique and commanding position 
which Wheeler H. Peckham held at the Bar 
of the nation, and in the community in 
which he lived, was not the result of pre- 
€minent intellectual ability alone, but was 
equally a moral achievement. His pure 
and unselfish life stands out in bold relief 





against the debased commercialism and 
political degeneracy of his time. . 

Fearlessly he confronted the evils of his 
day wherever he encountered them. When 
the cause was weak and unpopular, and 
needed support, which more politic men 
withheld, his ringing voice was heard sum- 
moning citizens to their duty. It was in 
such crises, which have frequently arisen 
in New York in the past quarter of a cen- 
tury, that the people were accustomed to 
look to Mr. Peckham for aid. 

The influence which’ Wheeler H. Peck- 
ham as a lawyer, a citizen, and a man, 
exerted in his unostentatious way upon the 
age in which he lived and upon those about 
him, can never be measured. He struck 
down vice and corruption wherever he met 
them, and upheld and defended virtue and 
truth, which he typified in his own life. 

The death of such a man is not his loss; 
his works and his example remain to en- 
courage those who in this and succeeding 
generations will be found striving to uplift 
the standards of professional and _ civic 
life. : 

Certainly, of such a man it may be justly 
said that the world is better for his splendid 
life, and his epitaph might be written in the 
words of Plato: 

“There can no evil befall a good man 
whether he be alive or dead.”’ 

New York, N. Y., January, 1906. 
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THEORY AND DOCTRINE OF TORT' 


By MELvILLe M. BIGELOW 


§1. LeGaLt RIGHT 

HE sphere of action of a citizen, in his 

relation to the law, is found in his 
rights, privileges in the sense of permis- 
sions, and duties. What a citizen may law- 
fully do is determined by his legal rights 
and privileges; what he must do is deter- 
mined by his legal duties. These duties, 
however, only correspond to the rights and 
privileges of others; hence a man’s rights 
and privileges, limited as they are by like 
rights and privileges in others, express the 
extent of his sphere of action as a citizen 
under municipal law. But it will be found 
important to consider duties independently, 
in any endeavor to state the law of torts; 
indeed, it would be fairly out of the question 
to state the law adequately in terms alone 
of legal right. 

It is of first importance then to get a 
clear conception of the meaning in law of 
right, privilege, and duty, as these terms 
are to be understood. Legal rights are of 
two orders; those of the first or highest order 
are available ordinarily as a general ground 
of action or defense, those of the second 
order only as defense, or as a very limited 
ground of action. The term “legal right” 
is, however, commonly used of rights of the 
first order, while those of the second are 
commonly called, or at any rate treated, as 
privilege in the sense of mere permission. 
That distinction will be followed in this 
book; the present section will deal with 
legal right accordingly, as right of the first 
order, to be called the higher legal right, or 
full legal right, or simply legal right. 

What is meant by “legal right?’’? The 
general answer is, whatever the judge, or 


1 In advance of publication in the 8th ed. of the 
writer’s work on the Law of Torts to be con- 
cluded in the March number of the GREEN Bac. 

2 Several paragraphs are now taken in sub- 
stance from Lecture III in Centralization and the 
Law; that lecture being by the present writer. 





judge and jury, in a particular case may 
decide. As a matter of fact, most cases in 
the higher courts are cases in which the 
judges must decide the question of right. 
Such indeed, is the complexity of human 
affairs that even ‘‘natural”’ rights, so-called, 
and rights already strictly defined, may be 
drawn in issue so as to raise a question 
which must wait upon the decision of the 
judge in regard to the law of it. 

But it is important to know what governs 
the judge; for he is not permitted to decide 
a case arbitrarily. What then does, in fact, 
or at least, in theory, influence and deter- 
mine the decision in regard to the particular 
right? Some of the influences, it is plain, 
may be of a personal or a sub-legal nature, 
such as the judge’s own views of political 
economy, politics, ethics, the pressure of 
public opinion,’ or whatever else of the kind 
the case may suggest. Such things must 
always be taken into account. Theseghow- 
ever, are usually (though not always) minor 
influences. The greater influence, the para- 
mount influence, in cases in which it comes 
into play, may be called the influence of 
the dominant force in society, so far as there 
is such an influence and in proportion to its 
power; law being conceived to be the re- 
sultant of the dominant force in conflict 
with other social forces—the dominant 
force as deflected by the conflict. 

The dominating force in society may be 
equality of dealing and of access to the op- 
portunities of life, as (apart from slavery 
and the position of the dependent classes) 
it was in America until in recent times; it 
may be inequality, as it is now; it may be 
some more special force, as has been the 








1 See Dicey, “Law and Public Opinion in 
England.”’ According to Professor Dicey’s ad- 
mirable work, public opinion influences the law. 
This differs from the resultant of the dominating 
force, spoken of infra, in that the latter, as here 
conceived, zs the law. 
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case in English history, and may be the case 
hereafter in America. Bearing in mind this 
conflict of forces and their resultant, and 
remembering the personal factor in the 
judge, what determines the judge, or is sup- 
posed to determine him, in deciding the 
point of right is found in a general concep- 
tion which may be put thus: 

Legal right broadly is what the dominant 
force in society, deflected more or less by 
opposition, requires or authorizes; in other 
words, what it wills. As the term has been 
understood under conditions of equality, that 
is, as the courts under such conditions ap- 
pear, in theory, to have taken it, it is based 
on the idea that, subject to existing rules of 
law and procedure, and the personal factor 
in the lawgiver, men should be free to live 
and to have, and to carry out their reason- 
able purposes in any reasonable way they 
will, or shortly, on the idea of freedom to 
do whatever is reasonable. And taking the 
word ‘‘reasonable’’ as meaning what the 
dominant force in society can, in the con- 
flict of forces, maintain as expedient and 
desirable, which must be its ‘meaning in 
law, the same idea of legal right must hold 
of inequality, or whatever force becomes 
dominant in the State. The difference will 
be found only in the application of the idea 
to concrete cases; freedom to do what is 
reasonable must obviously have narrower 
play under inequality than under equality, 
but that is all. In either case, on the idea 
of freedom to do whatever is reasonable 
rests, in theory, the whole law of rights, 
natural, judicial, and legislative; ‘‘in theory,” 
but the practice has not always agreed with 
theory, for the law contains many anomalies, 
the survivals of spent forces in society, 
which are still more or less in operation, and 
these survivals, or anomalies, restrict free- 
dom as it would not otherwise be restricted.! 


1 On that subject, see Lecture IV, of Central- 
ization and the Law. The Benthamites fell into 
deadlock in regard to freedom. They held that 
a man should be permitted to do whatever he 
pleased if he did not violate the law. But to 





The dominant force in society differing 
at different times, it follows that the law . 
of one period should not be taken as the guide 
for another, except in so far as, notwith- 
standing the change, the conditions of so- 
ciety remain for the particular purpose the 
same, or except in so far as the change may 
not have affected particular branches of the 
law. The subject of torts is largely, but 
not entirely, an example of the exception. 
The dominant force in society, whatever it 
may be, has, and probably will have, no 
quarrel in general with the law of torts, as a 
law of damages, as it has been laid down in 
the past to our own day. The law of this 
subject appears to be suited to most condi- 
tions and changes; not necessarily, but as 
a matter of indifference, as not worth the 
trouble of making over.! The result is that 
in dealing with the law of torts we need not, 
apart from the newer phases of combina- 
tion, much concern ourselves with social 
changes, however great. Nothing short of 
a general upheaval and reconstruction of 
the law from the foundation is likely to 
disturb, in any substantial way, the present 
structure which we call the law of torts, as 
a law of damages. 

As a matter of fact, the greater part, in 
point of bulk, of the American law of torts, 
was worked out during the nineteenth cen- 
tury under conditions of practical equality, 
so far as the white race was concerned. 
What the law would have been had in- 
equality (in the North as well as in the South) 
or some other antagonistic social order pre- 
vailed, no one can tell; but it is probable 


enter into contract, especially in combination, is 
so far to give up freédom. The word “‘reason- 
able,’ adopted by the courts, avoids the dead- 
lock. 

1 And so it is not a matter of abstract principles 
or principles which are per se of an eternal nature. 
The law of torts, as we have it, does not much bar 
the way of social changes; so let it stand. That 
must be the attitude towards it of any dominating 
force. The limitations of logic, though still real, 
are, therefore, probably less in the law of torts 
than in most other branches of the law. 
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that it would have differed materially from 
what it is, a hint whereof is given by the 
law in regard to the negro race in the 
Southern states of the Union under slavery. 
And, indeed, the only considerable part of 
the law of torts which to-day is unstable is 
that which relates to combinations tending 
to inequality, the subject, that is to say, 
of the contest going on between capital and 
labor and between the public and capital. 
Not until the social center of gravity on 
these subjects becomes fixed will the law 
become stable; tendency is all that at pres- 
ent can be seen. 


We fall back now to the question, what 
is ‘‘reasonable’”’ as the word is used above. 

This must often turn on reasoning, 
wherein men may and will differ, lawgivers 
as well as other men. This is true even of 
tights sometimes called absolute, rights of 
life, liberty, and property. For, after all, 
complex elements constantly enter into the 
composition of what at first appears simple 
enough. When may life be taken, if at all? 
When, in a complex case, is a man wrong- 
fully imprisoned? What of the legal right 
between two men in trade, where in a par- 
ticular set of facts one of them finds that he 
has been deceived? In a certain peculiar 
case has another trespassed upon my land? 
Learned counsel may answer these ques- 
tions one way, while the judge answers 
them another, both answering on defen- 
sible lines of reasoning. 

It is plain then that the validity of rea- 
soning cannot be the test of legal rights in 
such cases, for when men may well differ, 
how shall the real validity of the reasoning 
be determined? But there must be an end 
of question —<tnterest xeipublice ut litinm 
finis sit—and hence the decision of the 
competent authority must be accepted and 
settle, so long as it stands, the question of 
right. In other words, the question of legal 
right, when a matter of reasoning at least, 
is, as we have already said, what the law- 
giver declares. 





That is somewhat indefinite, and alone 
would leave the question much at large. 
But the lawgiver has been constantly em- 
ployed in deciding questions of legal right, 
and in so doing has found a way of provid- 
ing, and has provided, a body of law, con- 
sisting of doctrines and rules growing out 
of the general postulate of freedom to do 
what is reasonable, which are calculated to 
aid in solving future questions of right. 


These doctrines and rules make the first 
limitation upon freedom to do what is rea- 
sonable. So far freedom is hedged about and 
its meaning narrowed. The limitation itself 
may or may not rest upon good foundation; 
but in any case the field of doubt is nar- 
rowed, so long as the limitation holds. 
Under the pressure of sound theory, which 
should shift the center of gravity from mere 
precedent to custom and the pursuits of 
men generally, rules not well supported 
should be constantly passing away — ‘‘ con- 
stantly,”” for the process must always be 
going on; still while they live they play 
their part in the determination of legal 
rights. Most of the settled rules of law. 
however, stand upon firm ground and so 
have properly narrowed the field. 

The laws relating to tort furnish examples 
of both kinds of limitation. But whether of 
the one kind or the other, they afford great 
help in determining a question of particular 
legal rights. The Jaw may not decide a 
given case, for the other limitations, pro- 
cedure, and the personal factor, must be 
reckoned with, and the case may further be 
complex and require reasoning, beyond au- 
thority, where men may differ; but it will 
be found, nevertheless, that the law has 
much hedged about the difficulties and will 
go a long way towards settling the specific 
question. Still it must be said that, even 
with the help of the most definite rules of 
law, legal right, when brought in question 
before the courts, means, in all but the 
simplest cases, what the judge (or it may be 
the judge and a jury) decides. 
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A general and fundamental limitation of 
tight by law is found in the objects over 
which the right can extend. The general 
right ‘“‘to have” imports, legally speaking, 
that the object of the particular right is 
within the control or the authority of the 
will. Indeed, so far as the question of the 
existence of the particular right is con- 
cerned, control or authority enters into the 
very constitution of the idea, as limited by 
law. Apart from cases of right of the lower 
order, I have no legal right to or over ob- 
jects beyond my control or authority. Thus 
I have no legal right to or over light and air 
beyond me, in the general atmosphere. I 
have no legal right to the free fish in a 
stream, though the stream run through my 
land. 

An object is within the control of my will, 
within the meaning of the foregoing para- 
graph, when I can exercise control over it. 
The object may or may not be in my hands 
or within my reach; enough that there is 
nothing to prevent my exercising control 
over it, so far as any interference by others 
is concerned. I have a contract for the 
purchase, and conveyance at a future time, 
of a house; the house is not mine yet, but no 
one can interfere with my right to become 
the owner of it according to the contract — 
that is within my control. So far the house 
is within the control of my will; so far I 
have a legal right over it. I have seed in 
the ground, from which a crop is likely to 
grow; I have control of seed and expected 
crop, if no one is preventing my exercise 
of it. 

An object is within the authority, as dis- 
tinguished from the control of my will 
when I am wrongfully deprived, in whole 
or in part, of my control over it, without 
losing title to it, as, for example, when my 
horse is stolen or otherwise wrongfully taken 
or withheld from my proper control. 

So of the means by which I aim to exer- 
cise or obtain a legal right. The means 
must be commensurate with the end; and 
I have a legal right to. use such means 





whether within the control or only the 
authority of my will. But if the means be, 
beyond my control or authority, I can, of 
course, have no legal right over them and 
the end desired must as well be in suspense 
accordingly. 

The second limitation upon freedom to do 
what is reasonable is found in procedure. 
Rights must always be subject to such 
modes of procedure as are provided for the 
administration of justice. As a matter of 
fact, this, until in quite recent times, has 
been, and to some extent still is, true beyond 
what might well be considered reasonable 
requirement. Historically speaking, and the 
historical side of the matter still lingers, pro- 
cedure has been treated practically as if 
that were the principal matter, and rights 
have had to take second place, reversing 
the true order and handicapping justice. 

The handling by the courts of the famous 
statute of Westminster 2, ch. 24, affords a 
striking example. Intended to ameliorate 
rules of procedure, the statute was frittered 
away by endless refinements, until matters 
became worse, if possible, than they were 
before; rights were sacrificed every day to 
the supposed requirements of procedure. 

But rules and theories of procedure have 
undergone much change in recent times, 
and it is now true in the main that men are 
free to do what is reasonable, subject to 
rules of procedure operating only as a nec- 
essary narrowing of the field of legal right. 
It must not, however, be overlooked that 
these rules may, themselves, require inter- 
pretation; and so once more what consti- 
tutes legal right is for the judge to decide. 

The third and last limitation is the per- 
sonal factor, by which-is meant the personal 
limitations of the judge himself, or of judge 
and jury —the bias of the judge, any lack 
of knowledge or sound judgment on his 
part, his views of the law, politics, political 
economy, ethics, public opinion, or other 
matter. This limitation need not be dwelt 
upon; it must be an obvious factor in de- 
termining questions of right by the courts. 
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It is fair inference that the decision may 
miscarry, and this, too, though no sound 
objection could be made to the rule or rules 
of law by which the case may, so far, be 
determined; still the decision, while it stands, 
is, and must in the nature of things be, an 
answer to the question of the particular 
legal right. The distinction then should be 
clearly noticed between the general postu- 
late of legal right, together with the rules of 
law growing out of it, and the determina- 
tion of the question, by the lawgiver, of a 
particular right. It is no ground of im- 
peaching the former that the latter has mis- 
carried. 


In the ordinary transactions of men the 
limitations above considered may have 
little influence. Men assume, and justly 
assume, that they have legal rights, though 
few of these may have been specifically de- 
termined by law, and act accordingly. This 
is confidence, without which the affairs of 
men could not be carried on. Fortunately 
but the smallest part of the daily trans- 
actions of the world ever calls for any legal 
determination of the matter of right. In- 
deed, in ninety-nine out of a hundred cases, 
in the ordinary affairs of life, men know 
what is meant by freedom to live and to 
have and to carry out reasonable purposes 
in reasonable ways. The hundredth case 
requires the legal counsellor and adminis- 
trator, and possibly the decision of the judge. 


As we have already seen, legal right of 
the higher order usually furnishes ground 
upon which one may bring an action against 
another. It is not always so; sometimes 
the right is available only in some peculiar 
way — it may not afford a ground of action 
at all, since that might not serve the pur- 
pose. Thus a man put on trial upon a 
charge of crime acquires thereby a right to 
have the prosecution carried forward to a ver- 
dict,in the hope, of course, of an acquittal, 
to clear his good name. Infringement would 
not, unless it were a case of malicious 





prosecution, give him a cause of action. 
But the right to have the prosecution car- 
ried through is as truly a legal right as any 
other; for if it is violated, the accused will 
be entitled by law to an acquittal.t Such 
cases, however, are exceptional, and for the 
purposes of this book need only to be men- 
tioned. 


It is a corollary of legal right that, among 
legal rights of the first order, all rights are 
equal. One right of the kind is as good as 
another; by the very terms of it any such 
right will sustain an action or a defense. 
It is not necessary or accurate therefore to 
say, as sometimes is said,? that when a man 
sues on a stated claim of right, he must be 
answered, assuming the claim to be true 
and existing, by a ‘‘superior” right. If a 
man sue upon such a right, he must prevail, 
upon proof that the defendant has in- 
fringed that right. If, on the other hand, it 
appears that his claim is answered by legal 
right, that is enough —— the plaintiff’s right 
has not been infringed, not because the de- 
fendant’s right is superior, but because it is 
equal to the plaintiff's. The plaintiff has 
not proved his case. Legal right, in one 
and the same sense, may be shown by plain- 
tiff and defendant alike. 


It is necessary now to inquire what rights 
are within the domain of the law of torts. 

Rights are either of substantive or of pro- 
cedural law. With procedural rights we 
are not concerned; this book treats only of 
substantive law, not of the machinery by 
which the law is enforced. Rights of sub- 
stantive law (and indeed of procedural law, 
but not on the same lines) in accordance 
with a division and nomenclature adopted 
from the Roman law, are 1m rem or 1n per- 
sonam. Rights in rem avail against all the 
world; rights im personam, only against cer- 





1 Commonwealth v. Tuck, 20 Pick. 356, 365. 

2 Walker v. Cronin, 107 Mass. 555, 564; Read 
v. Friendly Society of Stonemasons, 1902, 2 K. B. 
88, 96. 
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tain defined or ascertainable persons. The 
typical example of a right in rem is a right of 
property ; such aright may beenforced against 
any one and every one whenever occasion 
arises. The typical example of a right in 
personam is a right of contract; such a right 
can be enforced only between the parties to 
it and their successors. But just as one has 
the right to enter into contracts freely, so 
after a contract has been made each of the 
parties has a corresponding right that others 
shall not hinder the performance of it with- 
out just cause or excuse. It results that a 
right im personam may generate a (quasi?) 
right in rem. But the product, it should be 
noticed, is a very different thing from that 
which produces it. 

The law of torts relates both to rights in 
rem and to rights in personam, though most 
torts are breaches of rights availing against 
all the world, that is, are breaches of rights 
am rem. 

Another way of putting the Roman di- 
vision of rights will be found helpful, as 
serving to explain the origin as well as the 
nature of rights; and that is by saying that 
rights.are paramount or consensual; the first 
kind designating those which exist inde- 
pendently of the will of individuals; the 
second, those which come into existence by 
consent, actual or presumptive. Both kinds 
of right are paramount in a sense; but the 
one kind exists originally and of its own 
efficacy and is universal, while the other is 
brought into existence, typically speaking, 
by the agreement of two or more persons, 
and, generally speaking, governs them alone. 
Still, even with regard to the latter kind of 
rights, the judges have found it desirable to 
hold that the relations of the parties to the 
thing agreed upon are not in all respects 
consensual, in the sense that there can be no 
right or duty paramount to the will of the 
parties in the subject of agreement, a mat- 
ter to which further attention will be called 
later on. The law of torts deals with both 
classes of rights; with the first class generally, 
with the second so far as the rights are 





treated as paramount to the will of the par- 
ties. In a word, the domain of the law of. 
torts, so far as rights are concerned, lies in 
rights paramount, and hence tort, as a 
ground of action, consists in the breach of 
rights paramount, that is, of rights estab- 
lished by municipal law, as distinguished 
from rights created only by consent between 
two or more persons. 


§ 2. LEGAL PRIVILEGE OR PERMISSIVE 
LecaL RIGHT 


Within the domain of torts fall also those 
legal rights of the second order already 
spoken of as privilege in the sense of mere 
permission; the rules for determining which 
are subject of the present section. Priv- 
ilege may indeed include the higher legal 
right, as where it consists in special powers 
granted by law, of which riparian water 
privileges would be an example, or where 
it is absolute, of which exemption of a mem- 
ber of the Legislature from liability for 
words spoken in that capacity would be an 
example. In that sense it has been dis- 
posed of. But the term is also used, as we 
have already indicated, of mere permissions. 
In this sense it falls short of full legal right; 
towards the person granting it it is now 
purely negative in character; it does not 
furnish ground for an action against him. 
It imports protection, but protection only 
from an action by the party who has con- 
ferred it. Towards third persons it may 
indeed confer a right of action, as in the 
case of a license to enter land, where entry 
is interrupted by a stranger,' or in the case 
of a gratuity, such, as gratuitous entertain- 
ment.? Indeed, this matter of the lower 
order of right rises in gradation until it 
reaches and culminates in the legal rights 
of a disseisor, available in many ways against 
all the world except the one person who has 
been disseised. But we are notnow concerned 


1 Barnstable v. Thacher, 3 Met. 239. 
? Williams v. Hill, 19 Wend. 305; Moore v. 
Meagher, 1 Taunt. 39. 
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with the term under consideration in any of 
its aspects of right as a ground of action: 


The conception of privilege thus set forth 
embraces permission of two kinds: first, 
permission ‘‘by the party,” that is, by some 
person granting it; and, secondly, permis- 
sion ‘‘by the law,”’ or permission paramount, 
since it is independent of the will of the per- 
son against whom it is granted. In either 
of these cases the privilege may or may not 
amount to the higher legal right, as the 
examples already given show. 

In the law books privilege in both senses 
is found under various designations. In 
the law of defamation it is called ‘“‘privi- 
leged communication;’’ in the law of tres- 
pass to property it is called “‘license;’’ and 
so on. Often the word ‘‘justification,” 
taken from the language of pleading, is 
used as a general, synonymous designation 
of the idea.' 

It is important to understand the ground 
upon which privilege as permission rests, 
but nothing more than the general ground 
itself can be stated here. Privilege as mere 
permission must, of course, rest on terms; 
otherwise it would be ‘“‘absolute;’’ thus 
amounting to full legal right. It is in 
effect, if not in terms, conditional on being 
acted upon in good faith. Permission 
(short of full legal right) would not other- 
wise be given; in other words, mere permis- 
sion turns upon the motive or the intent of 
the person obtaining it — he has no per- 
mission except as. his motive is rightful and 
his purpose in accord with the permission. 
The significance of this restriction betwéen 
legal right and conditional legal right will 
appear later. 

Upon what more particular ground privi- 
lege rests in special cases or in special classes 
of torts, can only be shown when the special 
subject arises in the ‘‘Specific Torts”’ fol- 
lowing this General Part. The first class 


1 “Justification”” may be of legal right, as in 
the case of self-defense or defense of property, or 
it may: be of mere permission. 





of cases of privilege, ‘‘by the party,” calls 
for little comment here. The ground of the 
permitted party’s exemption is consent, 
which is often expressed by a maxim adopted 
from the Roman law, ‘“‘volenti non fit in- 
juria’’—the man who consents to what 
otherwise would be a wrong (‘‘injuria’’) is 
barred of an action for it. Privilege “by 
the law,” or privilege paramount, finds its 
origin either in duty or in interest ! and is, of 
course, limited accordingly. 


It will be necessary presently to speak of 
legal duty broadly, as the converse of legal 
right in general. Here it should be spoken 
of in relation to privilege. Duty as a ground 
of privilege may be official or quasi-official, 
or only moral, that is, of imperfect obliga- 
tion. It requires no explanation to show 
that one must be protected from the neces- 
sary consequences, however harmful, of 
discharging a duty Which one is expected 
to perform. A policeman making report to 
his superior, an officer serving process, a 
fireman endeavoring to put out a fire, must 
be exempt from liability for everything done 
in the discharge of his duty. The law could 
not be administered upon any other foot- 
ing in the first and second of these cases; 
and, in the third, it would be difficult to find 
firemen to protect our homes if the law were 
otherwise than it is. 

That privilege may also arise from moral 
duty is not so obvious; still the fact rests 
in principle as well as upon authority. The 
case springs in essence from an instinctive 
desire for the preservation of the race, a 
desire akin to that of self-preservation and 
equally well-founded. It is not directly 
necessary to put the case upon the ground 
of political prudence, which sees in it the 
welfare of the State, though that plainly is a 
consequence of the first ground. I may well 


1 Hebditch v. MaclIlwaine, 1894, 2 Q. B. 54, 
C. A.; Harrison v. Bush, 5 El. & B. 344; Jenoure 
v. Delmége, 1891, A. C. 73 (Privy Council); Gas- 
sett v. Gilbert, 6 Gray, 94; Joannes v. Bennett, 
5 ‘Allen, 169. 
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enter my neighbor’s premises to rescue his 
beast from the mire; much more may I enter 
to save human life; to hold me responsible 
for harm done in the reasonable discharge 
of such a duty would be to find the existence 
of a relation between my neighbor and me 
which would tend to anything but to bind 
us together in the organism of the State. 
Where moral (or indeed official) duty shades 
into pure voluntaryism, becoming imperti- 
nence, may often be a difficult question; 
but such considerations cannot avail against 
the existence of the immunity. 

When it is said that privilege may grow 
out of interest, the word ‘“‘interest’’ must 





be taken in the sense, it seems, of legal 
tight, either in the higher or the lower con- . 
ception of the term. I may have a duty 
towards my neighbor as my neighbor, from 
an instinct of humanity; but I have no in- 
terest in him simply as my neighbor, except, 
perhaps, the shadowy interest in his welfare 
as one of the multitude of men composing 
the State, and so sharing with me its burdens. 
The interest required must, at all events, rise 
higher than desire or even anxiety for an- 
other’s general welfare.’ 


? See Sheckell v. Jackson, 10 Cush. 25. 


Boston, Mass., January, 1906. 
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THE THREE DEPARTMENTS OF GOVERNMENT AND THEIR 
RELATION TO EACH OTHER 


By Hon. Cuarves E. LIttrLerieE_p. 


IGHTY millions of people in the 

United States govern themselves, and 
some eight million other people, by three 
great codrdinate, independent, and each 
within its legitimate constitutional sphere, 
supreme departments, the legislative, execu- 
tive, and judicial. Perhaps it would be 
more accurate to say that fourteen millions, 
as, in round numbers, that was all that 
participated in the last general election, dis- 
charge that important function. While, 
theoretically and rhetorically, ours is a 
“government of the people, by the people, 
and for the people,”’ in fact, it is a govern- 
ment of all the people by less than one fifth 
of the people. 

In these three great departments is 
vested all the power delegated to the 
United States by the Constitution. All 
other inherent governmental power not 
‘prohibited by it to the States” is ‘“‘re. 
served to the States respectively, or to the 
people.” ‘ 

Any discussion of these exclusive factors 
of government involves to some extent a 
construction of the instrument from which 
they derive their power and by which they 
are created. The rules for such construc- 
tion are perfectly familiar. It must be 
uniform; the intent must govern; the whole 
instrument must be examined; the common 
law is to be kept in view; its operation is to 
be prospective; necessary implication must 
be observed; the purpose to be accomplished 
will afford light; proceedings of the consti- 
tutional convention, antecedent history, and 
contemporaneous and practical construction, 
in cases of doubt, are legitimate considera- 
tions. There is, however, one broad, uni- 


versal rule, which leads all in its importance. 
“On this subject, also, the Supreme Court 
has taken such frequent occasion to declare 
its opinion, as to make it unnecessary, at 





least, to enter again into an elaborate dis- 
cussion of it. To say that the intention of 
the instrument must prevail; that this inten- 
tion must be collected from its words; that 
its words are to be understood in that sense 
in which they are generally used by those 
for whom the instrument was intended; that 
its provisions are neither to be restricted 
into insignificance, nor extended to objects 
not comprehended in them, nor contem- 
plated by its framers, is to repeat what has 
been already said more at large, and is all 
that can be necessary.’’ (12 Wheaton, 332.) 

“The framers of the Constitution em- 
ployed words in their natural sense, and 
where they are plain and clear, resort to col- 
lateral aids to interpretation is unnecessary 
and cannot be indulged in to narrow or 
enlarge the text; but where there is ambig- 
uity or doubt, or where two views may well 
be entertained, contemporaneous and sub- 
sequent practical construction are entitled 
to the greatest weight.”” (146 U.S., 27.) 

This has become axiomatic, and Mr. 
Justice Harlan well said in a recent case 
(1900), “‘Cases almost without number 
could be referred to in which the same 
principles of constitutional construction are 
announced.”’ (181 U.S., 321.) 

It is not proposed in this address to discuss 
the Constitution with the technical accuracy 
of a brief, as its purpose lies along broader 
and more general lines than those of nice 
and fine distinctions. Its scope is to be 
suggestive rather than exhaustive. 

In the light of experience and existing con- 
ditions we may consider these departments 
as great factors in practical government. 
To this end historical research, comparisons 
with other systems afford no light that is 
commensurate with the learned and labo- 
rious plodding involved. Beyond it, except 
in cases of doubt, we have no occasion to 
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go. The Constitution itself is our ample 
foundation. 


LEGISLATIVE. 


The legislative was first provided for. 
Article 1, section 1, says: “All legislative 
powers herein granted shall be vested in a 
Congress of the United States, which shall 
consist of a Senate and House of Represen- 
tatives.”” Thus it follows that all federal 
legislative power is exclusively vested in the 
“‘Senate and House of Representatives.”’ 
While acting within its constitutional limita- 
tions Congress is only restrained by the dis- 
approval of the President, which can only 
be overcome by ‘“‘two thirds’ of each 
branch. 

If a bill is held by the President for ten 
days (Sundays excepted), it becomes a law 
without his approval, unless Congress pre- 
vents its return by adjournment. 

After providing for the manner in which 
these bodies shall be constituted, the quali- 
fication of the members, their organization 
and procedure, the first affirmative power 
conferred is found in section 7: ‘All bills 
for raising revenue shall originate in the 
House of Representatives, but the Senate 
may propose or concur with amendments, 
as on other bills.” 

It is significant that the first power con- 
ferred was the fundamental and vital power 
of taxation, and that its originating was 
expressly confined to the body that directly 
represents the people to be taxed. 

Section 8 confers seventeen distinct affirm- 
ative powers upon “the Congress,” and 
closes with the comprehensive grant of 
power ‘‘to make all laws which shall be 
necessary and proper for carrying into 
execution the foregoing powers, and all other 
powers vested by this Constitution in the 
government of the United States, or in any 
department or officer thereof.”’ 

Section 9 contains eight limitations upon 
the powers of “the Congress.’”’ Further 
affirmative powers are conferred upon the 
Congress in three instances in Article II, 





relating to the executive; in four instances 
in Article III, relating to the judiciary, and: 
two in Article IV. Nearly five eighths of the 
Constitution is devoted to affirming and 
limiting the legislative power. The first 
eight amendments are practically limita- 
tions of legislative power, and section 1 of 
the Fourteenth Amendment contains most 
important limitations upon State legislative 
power. This extreme care in establishing 
the legislative landmarks shows the impor- 
tance attached to that department by the 
builders; and their belief in the necessity of 
guarding against its abuse. It is in har- 
mony with their declared purpose. Morris 
‘“‘concurred in thinking the public liberty in 
greater danger from legislative usurpation 
than from any other source.” .. . (Jour- 
nal Con. Convention, Madison, Scott ed., 
401). ‘‘Mr. Wilson, after viewing the sub- 
ject with all the coolness and attention 
possible, was most apprehensive of a dis- 
solution of the Government from the Legis- 
lature swallowing up all the other powers.”’ 
(Id., 536.) Hamilton said: ‘‘We have seen 
that the tendency of republican governments 
is to an aggrandizement of the legislative at 
the expense of the other departments.” 
(Federalist, 316.) That the stern and inex- 
orable logic of events has amply demon- 
strated that without the controlling force of 
a written Constitution, these forebodings 
would appear to have been too well founded, 
is beyond question true. 

The formulating of these specific provi- 
sions to been forced by an authoritative 
judicial tribunal was the highest manifesta- 
tion of the wisdom which so fully character- 
ized that great convention. Thus did it 
‘“‘make assurance doubly sure and take a 
bond of fate.” It is doubtful if they 
realized the potentiality of the Constitution 
in repressing legislative ebullitions inspired 
by popular clamor based upon ephemeral 
excitement or unreasoning prejudice. 

It constitutes the essential difference 
between a democracy and a mobocracy, and 
there is no tyranny and oppression so unen- 
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durable and intolerable as that of the mob. 
It is no doubt true that ultimately the 
people reach wise and sane conclusions. 
Our system rests upon that idea. But in 
order that such conclusions may be reached, 
it has been found essential that the way 
thereto must be hedged in by such restraints 
as will make them the result of intelli- 
gence and reflection, rather than prejudice 
and excitement. If the temporary popular 
demand was always crystallized in legis- 
lation, regardless of constitutional limita- 
tions, we would have a choice assortment of 
incongruous, heterogeneous, extreme, dra- 
conian, conglomerate of law, disfiguring our 
statute books, State and Federal, in which 
it would take at least “a pair o’ patent 
double-million magnifyin’ gas microscopes 
of hextra power”’ to discern a trace of “‘the 
voice of God.”’ 

The most tragic event in our recent 
history shows the evanescent character of 
public sentiment. In September, 1901, Pres- 
ident McKinley was foully assassinated. 
All christendom was shocked. The public 
indignation was intense. The dastardly 
crime was committed in the State of New 
York, whose laws wholesomely punished it 
with death. But many States have no 
death penalty, and:there was much earnest 
discussion as to the inadequate protection 
furnished under such circumstances in those 
States. The courts of New York, orderly, 
firm, and dignified, rose to the occasion and 
meted out justice to the miserable assassin, 
“‘promptly and without delay”’ in a manner 
that left nothing to be desired, and that 
may well be emulated everywhere. 

The demand for Federal legislation that 
would adequately protect everywhere was 
universal, insistent, and imperative. The 


statesman who did not have some specific 
waiting to be enacted into law did not 
measure up to the demand of the hour. It 
excluded for the time being every other idea 
from the public mind. It was the first 
question considered by acting President 
Roosevelt in his first message. 


After appro- 





priate and eloquent reference to the mur- 
dered President, he insisted that ‘‘the 
Federal Courts should be given jurisdiction 
over any man who kills, or attempts to kill, 
the President, or every man, who by the 
Constitution or by law is in the line of succes- 
sion for the presidency, while punishment 
for an unsuccessful attempt should be 
proportioned to the enormity of the offense 
against our institutions.” 

The crime was anarchistic and he declared 
“anarchy is a crime against the whole 
human race; and all mankind should band 
against the anarchist.” ... “This great 
country,” he said, ‘‘ will not fall into anarchy, 
and if anarchists should ever become a 
serious menace to our institutions, they 
would not merely be stamped out, but would 
involve in their own ruin every active or 
passive sympathizer with their doctrines.” 

The subject occupied about one tenth of 
the message and closed with this resounding 
period: ‘‘The American people are slow to 
wrath, but when their wrath is once kindled, 
it burns like a consuming flame.’’ There 
can be no doubt the executive discharged 
its full duty. The House and the Senate 
engaged in a lively rivalry as to which 
would most promptly and completely meet 
the exigency. Both formulated and passed 
bills. The debates will show with what 
difficulty they were confined within consti- 
tutional lines and reasonable procedure and 
penalties. 

Even then the Senate bill contained a 
unique section creating a Praetorian Guard, 
unlimited as to number, mysterious as to 
powers and duties, defined by regulations 
to be made by the Secretary of War, and to 
be kept by him a profound secret. This 
happy and hysterical thought emanated 
from the prolific brain of a distinguished 
Democratic Senator. These bills promptly 
died in conference. Their demise excited 
no remark, much less regret. Attention 
had been directed to other things. 

Sessions have come and gone, and so 
far as I know there has been no demand 
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from any quarter for this once indispen- 
sable legislation. How soon we forget. I 
can conceive of nothing better calculated to 
kindle that wrath and fan that flame than 
this foul deed, and yet this ‘“‘consuming 
flame”’ fiercely and quickly burned itself to 
ashes that have long since been scattered 
by the four winds of heaven. I have no 
doubt we legislate overmuch. The fact that 
Legislatures are in session seems to involve 
the idea that they accomplish nothing unless 
they branch out in various and new avenues 
of legislation. The tendency of our system 
is to encourage the idea that an act of the 
Legislature is the panacea for every ill to 
which the body politic is heir. We are prone 
to disregard the fact that there is a zone 
controlled by natural law, immutable prin- 
ciples, in which legislation is either inoper- 
ative or disastrous. The line of demarcation 
exists, though it may be incapable of precise 
delimitation. There is a too much prevail- 
ing impression that the enactment of a law 
accomplishes the desired result, regardless 
of the fact that unenforced law is little 
better and oftentimes worse than no law. 
Popular energy is too often exhausted in 
procuring the enactment of law, and noth- 
ing is left to compel its enforcement. Effec- 
tive, thorough, and continuous enforcement 
of existing legislation would probably render 
unnecessary a large portion of the new 
legislation persistently clamored for and 
result in the repeal of much ill-conceived 
legislation. For instance, what occasion is 
there for more drastic penalties, when exist- 
ing moderate penalties have not been im- 
posed? Additional machinery is not needed 
until the inefficiency of the existing machin- 
ery has been demonstrated. 

Attention should be called here to a most 
vicious practice of loading up appropriation 
bills with all kinds of legislation, civil and 


criminal, public and private, in its char- 


acter, that now obtains in the United States 
Senate. Through senatorial courtesy any- 
thing, ‘‘fish, flesh, or fowl,’”’ can be tacked on 
to an appropriation bill. 





““No money shall be drawn from the 
treasury, but in consequence of appropria- ° 
tions made by law.’’ (Con., Art. I, sec. 9, 
P- 7-) 

And appropriation bills must therefore 
pass or the wheels of government cease 
to revolve. Many a bill or job that could 
not otherwise receive favorable action rides 
comfortably, serenely, and securely along on 
its appropriation vehicle. Very little of 
such legislation ever receives any consider- 
ation at the hands of a committee. 

During the last two Congresses 574 acts 
of public, permanent legislation were passed, 
and 176, or thirty percent of these, were 
carried through on appropriation bills. 
This indicates the extent of the abuse. 

The original act conferring exclusive juris- 
diction over navigable waters on the Secre- 
tary of War, giving absolute and unlimited 
control over weirs, wharves, bridges, and 
other structures in and over navigable 
waters, under which autocratic powers are 
exercised, affecting property rights millions 
in value, rode through on an appropriation 
bill without having been referred to or 
considered by any committee. As original 
propositions they would be ruled out of 
order in the House. The Senate does not 
hesitate to vote them in order, the rules to 
the contrary notwithstanding. It is the 
cause of more unwise and vicious legislation 
than all other devices combined. Abuses 
are so inevitable that this practice should be 
abandoned, and the House would be justified 
in resisting such amendments in a matter of 
public importance, even though an appro- 
priation bill failed and an extra session 
became necessary. If Congress passed only 
the appropriation bills during a session it 
would do well; as it is well to remember that 
since the days of Hampden and Pym the. 
power of taxation and the expenditure of 
the taxes raised has always been deemed 
essential to the preservation of the liberties 
of the people, and the proper exercise of 
that power alone is the discharge of the 
highest and most important constitutiona} 
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function vested in Congress by the Consti- 
tution. 
EXECUTIVE. 


By virtue of Article II, section 1, ‘‘The 
executive power shall be vested in a Presi- 
dent of the United States of America.’’ 
His term is four years. Provision is made 
for his election; his qualifications are pre- 
scribed; vacancies are provided for. His 
compensation is not to be increased or 
diminished during the period for which he 
shall have been elected. He is to take an 
oath ‘to faithfully execute the office of 
President of the United States,’’ and to 
““protect and defend the Constitution of the 
United States.’’ He is commander-in-chief 
of the army and navy and of the militia of 
the several States when in the service of the 
United States. He may grant reprieves and 
pardons, except in cases of impeachment. 
He can make treaties ‘““‘by and with the 
advice and consent of the Senate” . 
“provided two thirds of the Senators pres- 
ent concur.’’ He can nominate and “by 
and with the consent of the Senate’’ appoint 
certain specified officials, and Congress is 
authorized to control this power, by vesting 
the appointment of such inferior officers 
“‘in the Courts of Law, or in the heads of 
departments,’’ a substantial modification of 
the executive power. He has power to fill 
all vacancies ‘“‘that may happen during the 
recess of the Senate.’’ ‘He shall from 
time to time give to the Congress informa- 
tion of the state of the Union and recommend 
to their consideration such measures as he 
shall judge necessary and expedient; he may 
on extraordinary occasions convene both 
houses, or either of them, and in case of a 
disagreement between them, with respect 
to the time of adjournment, he may adjourn 
them to such time as he shall think proper. 
He shall receive ambassadors and other 
public ministers; he shall take care that the 
laws be faithfully executed; and shall com- 
mission all the officers of the United States.” 
He is removable only by impeachment. His 





affirmative powers could be concisely stated 
in a short paragraph. 

This summary clearly shows what ‘the 
office’ is that he is sworn to “faithfully 
execute,’’ and that he is not roaming at will 
upon a boundless sea, without chart or 
compass, as in these days is sometimes 
intimated. The oath neither adds to, nor 
takes from, his powers. Under the treaty- 
making power a persistent effort is being 
made to aggrandize the executive and the 
Senate at the expense of the legislative 
department. It is a vicious and unconsti- 
tutional pretension, and of necessity it must 
deprive the country of its greatest safeguard. 
The right is asserted by reciprocity treaties 
to amend tariff schedules. Standing alone, 
considered apart from the other provisions 
of the Constitution, the treaty-making power 
is unlimited and without any qualification. 
““He shall have power by and with the con- 
sent and advice of the Senate, to make 
treaties, provided two-thirds of the Senate 
present concur.’’ (Con., Art. II, sec. 2.) 
‘And all treaties made, or which shall be 
made under the authority of the United 
States, shall be the Supreme Law of the 
land.’’ (Con., Art. VI.) 

Is this power unlimited? Clearly not. 
A treaty, like an act of Congress, with 
which it stands on an equal footing, may be 
an unconstitutional exercise of power. For 
instance, if a treaty undertook to deny the 
essential rights of liberty, secured by the 
express terms of the Constitution to the 
people, it would, as would a like act of 
Congress, be unconstitutional and void. 
In order to be ‘‘the Supreme Law of the 
Land’”’ it must be made “under the author- 
ity of the United States.”” It would be 
absurd to claim that it was the ‘‘Supreme 
Law of the Land”’ if made in express viola- 
tion of the provisions of the Constitution, 


‘from which alone it derives its ‘‘authority.”’ 


This power, then, is necessarily limited by 
the provisions of the Constitution that 
expressly or by fair implication are incon- 
sistent with the exercise of unlimited power. 
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In other words, a treaty is only valid when 
it operates within its legitimately prescribed 
constitutional scope. 

When any question of power is raised, we 
have only to examine the Constitution in 
that particular to see whether there is any 
provision that is expressly, or by fair impli- 


. cation, inconsistent with the exercise of that 


power. A treaty and a federal law are equal 
in degree. The last expression, whether of 
treaty or law, if consistent with the prior 
law or treaty, governs. They are alike sub- 
ject to the supremacy of the Constitution. 
Otherwise treaties could amend or repeal 
the Constitution. 

Tested by this standard you cannot 
amend or repeal tariff schedules by a treaty. 
It would emasculate two provisions of the 
Constitution. First, the first and greatest 
legislative power conferred upon the House 
of Representatives. ‘‘All bills for raising 
revenue shall originate in the House of 
Representatives.”’ It is conceded that a 
bill lowering or raising a tariff schedule is a 
‘bill for raising revenue.”” The exclusive 
right to originate these bills is conferred upon 
the House. The President and the Senate 
cannot originate revenue measures either 
directly or indirectly without depriving the 
House of Representatives of this exclusive 
right, expressly conferred to originate “‘all 
bills for raising revenue.” That the meas- 
ure is termed in one instance a ‘“‘bill”’ and 
in the other a ‘‘treaty”’ 
they,both involve “raising revenue,” are 
equally the supreme law when enacted, and 
are, therefore, in legal essence identical. 
Second. Such a treaty would be in direct 
violation of Article I, section 8, ‘‘The 
Congress shall have power, — To lay and 
collect taxes, duties, imposts, and excises.”’ 
} It is not open to argument that the 
power to levy and collect taxes, duties, and 
imposts is vested in “the Congress.’’ Is it 
conceivable that the same instrument would 
at the same time vest the same power in the 
President, ‘“by and with the advice and 
consent of the Senate,” and place it within 


is immaterial, as [ 





the power of the President, thus aided, to 
absolutely emasculate the Congress of a .- 
power that was believed to be the most 
vital and important conferred upon it, and 
make that provision of the Constitution a 
mere ‘‘sounding brass and tinkling cymbal.”’ 

It was always insisted in the Constitutional 
Convention that the people, through the 
House, should exercise this great power. 

Mr. Gerry said ‘‘it was a maxim, that the 
people ought to hold the purse strings.”’ 
(Journal of Con. Convention. Madison. 
Scott, rst Ed., p. 158.) Dr. Franklin 
thought ‘“‘that it was always of importance 
that the people should know who had dis- 
posed of their money and how it had been 
disposed of. It was a maxim, that those 
who feel can best judge. This end would, 
he thought, be best attained, if money 
affairs were to be confined to the immediate 
representatives of the people.’”’ (Id. 306.) 

Gerry insisted again that ‘‘it was of great 
consequence. It was the corner-stone of the 
accommodation”’ (id. 348), and after a dis- 
cussion of the treaty-making clause, Col. 
Mason declared that it was a part of the 
compromise, and as to the Senate, said: 
‘““The purse strings should never be put into 
its hands.”’ (Id. 481.) Mr. Randolph ‘‘re- 
garded this point as of such consequence, 
that, as he valued the peace of this country 
he would press the adoption of it.”’ (ld. 
518.) 

Enough has been quoted to show that if the 
President and the Senate can originate and 
pass revenue measures and thus eliminate 
the House of Representatives, the builders 
of the Constitution unwittingly destroyed 
what they believed to be its chief corner- 
stone, which they had fashioned with 
extraordinary care. That is an unwarranted 
impeachment of their intelligence. The 
possible consequences of the doctrine em- 
phatically negative it. 

An act of Congress requires the concur- 
rence of the House and Senate and the 
approval, direct or indirect, of the President. 
A treaty is an international contract requir- 
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ing the concurrence of the President, the 
Senate, and some foreign nation or poten- 
tate. If one schedule can be raised or 
lowered, all can be. If one can be repealed 
in whole or in part, so may they all. It can 
be done with one or a number of treaties; 
with one nation or several. In this respect 
the power is unlimited. A revenue law 
enacted after full consideration by the 
House and Senate, and approved by one 
President, if this theory is sound, can be 
repealed by another President, the Senate 
concurring, with the aid of any foreign 
nation that will become a party to the 
international contract. It would be quite 
possible for the President and Senate, with 
the aid of a complacent foreign nation, to 
change our fiscal policy from protection to 
free trade. If there was no foreign nation 
sufficiently accommodating, who shall say 
it could not be created for the occasion 
while you wait, and the wait need not be 
unduly prolonged. 

Moreover, it is to be borne in mind that 
such a change could not be overcome by the 
Congress and the will of the people re-estab- 
lished, because such action would require 
the concurrence of the Senate, and the 
Senate in such a case would hardly concur 
to reverse itself. 

Here you would have the Congress tied 
hand and foot. Moreover, it can be argued 
with considerable force that this pretension 
is inconsistent with the power vested in Con- 
gress, ‘‘to regulate commerce with foreign 
nations.’’ Why should plenary power to 
regulate commerce be vested by the same 
instrument in two different departments? 
I believe the pretension to be utterly with- 
out foundation, and that the House of Repre- 
sentatives never will abandon its greatest 
constitutional prerogative of originating 
revenue legislation. 

While patronage and the sole power of re- 
moval by the executive had, in 1835, accord- 
ing to Webster, reached an ‘alarming 
height,’ I doubt if, as he feared, it “‘seri- 
ously threatens the government’s future 





prosperity.’’ His contention that the execu- 
tive alone could not remove has long been 
exploded. The President now nominates, 
subject to confirmation by the Senate, 
7,233 Officials (not including the diplomatic — 
and consular service). Twenty-six, who are 
not subject to such approval, and heads of 
departments and other officials, appoint. 
284,652; in all, 291,911. Nearly all of these 
284,652 are under the civil service rules, 
and in theory, at least, not subject to re- 
moval for political reasons. 

Under a recent order of the Postmaster- 
General 183,018, with salaries of over 
$25,000,000, are supposed now to have a 
right to reappointment on their merits, 
against even a congressional recommenda- 
tion. It is said to be an effort to remove 
that service from politics, and should that 
prove to be the fact, as I trust and believe 
it will, will result in an extensive limitation 
of executive power, a limitation it is to be 
observed that has been voluntarily imposed 
by the President himself. 

Popular discussion seems to have vested 
the President with prerogatives that were 
omitted in his constitutional grant of powers. 
His only constitutional connection with 
legislation, that I have been able to find, is 
the approval or disapproval of acts of Con- 
gress and from time to time giving to Con- 
gress information of the state of the Union 
and recommending ‘“‘to their consideration 
such measures as he shall judge necessary 
and expedient.’”’ A recommendation once 
made, his full power is exercised, and its 
fate, from a constitutional standpoint, is of 
no concern to him. Beyond question, it is 
the duty of the Congress to consider care- 
fully and respectfully his recommendations. 
The President’s wishes or desires are also 
entitled to fair consideration. It is also the 
duty and privilege of each member of Con- 
gress to reach his own conclusions, as he 
alone is responsible for his action, even 
though his view of the public welfare 
requires him to reject a recommendation. 

The judgment upon which a member acts 
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should be his own and not another’s. To 
that his constituents are entitled. The 
Executive recommends; the Congress legis- 
lates. A prevailing impression seems to 
ignore this relation as illustrated by the 
following quotation from the press: ‘Ac- 
cording to most trustworthy accounts the 
President will begin the fight for his pet 
subjects of legislation with more or less 
advantage over his opponents.’’ That is, 
the legislation accomplished by the Execu- 
tive will be limited only by the degree in 
which he is able to overcome the opposition 
of any branch that can legislate, in this 
particular instance, the Senate. He is 
placed in the position of vigorously fighting, 
not to say lobbying, for legislation. 

I do not understand that the President 
desires to be placed in or that he undertakes 
to assume this stand-and-deliver attitude. 
Some of his friends would put him in a 
position of usurpation, and the Senate in 
the humiliating position of being driven 
into registering an executive decree. It is 
no reflection upon the President that other 
men differ with him in opinion. 

If it is assumed that it is legitimate for 
a President to coerce legislation by a “‘fight”’ 
for it, a failure might discredit him. His 
oath is to “faithfully execute the law,” 
not to make it, and no true friend of the 
President will attempt to place him in the 
position of invading the province of a coér- 
dinate branch. The abuses inherent in 
such a course are too obvious for specifica- 
tion and discussion. 

A paper evincing much research, learn- 
ing, and ability, read before this Associ- 
ation last year, took, as it seems to me, 
rather extreme ground as to the executive 
power. It has the unique distinction of 
ascertaining the extent of those powers 
without once quoting, referring as a whole 
to, or relying upon the provisions of the 
Constitution defining them. When consti- 
tutional provisions are in the main clear and 
unambiguous as here, the value of results 
from research and reasoning aliunde the 





Constitution is not apparent, as the ripened 
fruit of the argument, to which brief refer-- 
ence will be made, will, I think, abundantly 
show. 

As the culmination of the argument this 
proposition is laid down: “If Southern 
States abridge the privileges or immunities 
of Federal negro citizens, the President on 
his own initiative can and should prohibit 
such action, whether Congress legislates or 
not.’’ This abridging could be done only 
by legislation, and that is already prohibited 
by the second section of the Fourteenth 
Amendment of the Federal Constitution. 
Such legislation would be absolutely void. 
If the President should also “prohibit such 
action,’”’ it would still be void and only 
void. Federal legislation would add noth- 
ing, much less a President’s proclamation. 
Whenever such action was invoked to 
infringe the rights of a ‘‘Federal Negro 
citizen,” or any other citizen, it would 
simply fall to the ground, and the Presi- 
dent could not make the fall any greater or 
more signal by any effort of his to ‘‘ prohibit”’ 
it. This appears to be a generalization that 
does not materialize. 

Another proposition is, ‘ If Southern 
States deny the right of suffrage to Fed- 
eral negro citizens on the ground of race 
or color, the President, without waiting for 
penalizing statutes, can and should use 
every means, civil, military, or both, to stop 
it.” Apprehending that this remedy is some- 
what indefinite Andrew Jackson is invoked 
as to how this can be done, and it is said he 
“threatened to hang Calhoun and every 
other traitorous nullifier, and South Caro- 
lina’s nullification went down under the 
mailed hand of a patriotic and dominating 
President.’’ The inference, if I understand 
it, is that Roosevelt should call in the 
reporters, not confidentially but for publica- 
tion, and @ la Jackson, threaten to hang, 
draw, and quarter, without benefit of clergy, 
Vardaman, and every other recalcitrant, if 
they did not “stop it.” The smile that 
would be evoked by such an inflammatory 
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interview would hardly be confined to Varda- 
man and his co-conspirators. While Jack- 
son did, and was capable of doing many 
extraordinary things, it ought to be said 
that he did not assume to be a law unto 
himself even in that crisis, as while he made 
use of some vigorous rhetoric, he did not 
expect to be understood as marking out an 
extra-constitutional method of procedure. 
The first thing he did when the news of 
Haynes’ proclamation reached him was not 
to proceed, ‘‘without waiting for penalizing 
statutes,’’ but to ask Congress for an increase 
of powers adequate to the impending collision. 
(Parton’s ‘‘ Life of Jackson,” V. ili, p. 472.) 
He ‘‘was resolved, and avowed his resolve, 
that the hour which brought the news of 
one act of violence on the part of the nulli- 
fiers, should find Mr. Calhoun a prisoner of 
State upon a charge of high treason.”’ 
(Id. 474.) Clearly contemplating a pro- 
ceeding under and not independent of the 
law. 

It was only in case of open rebellion that 
he intended under “martial law,’’ to pro- 
ceed to hang Calhoun, a proceeding that did 
not involve trampling the law under Jack- 
son’s feet. (Buell.) Trembling with emo- 
tion, with tears dropping on his knees, 
Jackson swore, ‘‘by the God of Heaven, I 
will uphold the laws’’ (Parton’s, 462), not 
ruthlessly violate them. 

We are not directly informed how the 
President is ‘“‘to stop it.’’ To be sure, he is 
‘“‘to stop it,”’ but how? As he is to act 
independently of the law he cannot use the 
civil power, as that operates only by virtue 
of the law. He is not to wait or be ham- 
pered by such prosaic things as “penalizing 
statutes,’’ and, as far as I can see, he is 
reduced to the “‘military’’ power. How is 
this to be made available for results? 

Most of the obnoxious provisions that 
“‘deny the right of suffrage’ are contained 
in Constitutions. He might order the peo- 


ple to call a convention and amend the 
Constitution, and if they refused, as they no 
doubt would, he might invade each offend- 





ing State with the United States Army, 
remain on its soil until the convention was 
called and had acted favorably; the result 
of their action had been approved by the 
free and unintimidated voters, the Legis- 
lature had passed and the Governor had 
approved legislation in harmony therewith, 
and the election officers had carried out and 
continued to carry out in good faith the 
provisions thereof. This would, no doubt, 
require continuous occupation of the terri- 
tory. Meanwhile he would, no doubt, 
suspend by proclamation the constitutional 
provision which guarantees “‘to every State 
in the Union a republican form of govern- 
ment”? and ‘“‘take care that the laws be 
faithfully executed’’ by depriving them of 
the protection of all law. It is difficult to 
imagine how he could use the military in any 
other way in discharging effectively what is 
claimed to have been demonstrated as his 
power and duty. The conclusion is so im- 
practicable and extraordinary that it seems 
to discredit effectively the reasoning by 
which it is reached. It may be said, in 
passing, that either President Roosevelt was 
not impressed by the argument, or he was 
recreant to his duty, as during his recent 
triumphal progress through the South he did 
not anywhere refer to this denial of suffrage 
much less attempt “‘to stop it.” 

Absolute discretion within the proper 
constitutional limits is not peculiar to the 
Executive, but is equally applicable under 
the same conditions to the other depart- 
ments. The enlarged constitutional powers 
of the President were not the supreme issue 
in the last national campaign. The Philip- 
pines, Panama, Isthmian Canal, and the 
trusts involved legislative and not executive 
power; at least no stretch of executive power. 
The pension order, while challenged, was, in 
no sense, a ‘“‘supreme issue.” 

The assertion in the paper that extreme 
or extra-constitutional executive action 
received an ‘‘overwhelming endorsement by 
the people’ in that campaign, proceeds. 
upon an entire misconception of the facts,. 
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though superficially it might be thought 
correct. Roosevelt received 7,620,332 votes 
in 1904, as against 7,220,077 for McKinley 
in 1900. Before ‘‘an overwhelming endorse- 
ment’’ can be predicated upon these facts 
it should appear that under relatively similar 
conditions his vote at least exceeded Mc- 
Kinley’s. 

I assume that the growth in population 
since 1900 was at least in proportion to the 
preceding decade, and in that case it would 
be two per cent per annum, or eight per cent 
for the four years. No reason is perceived 
why the vote should not increase in the same 
ratio, so that Roosevelt’s vote in 1904 to 
equal McKinley’s in 1900 should be eight 
per cent, or 577,606 larger than 7,220,077, 
or 7,797,683. On the contrary, he fell short 
of that number 177,351. What created the 
general impression of ‘‘an overwhelming 
endorsement’’ was the fact that Parker fell 
short of Bryan’s vote 1,280,985, giving 
Roosevelt an abnormally large popular 
majority. The total vote in 1904 was 
435,723 smaller than in 1900, when, with an 
equally general expression of the people at 
the polls, there should have been eight per 
cent, or 1,117,176 more than in 1900, 
showing that 1,552,899 voters failed to vote, 
as compared with 1900. 

The overwhelming: result was not caused 
by more votes for Roosevelt, but by less for 
the other tickets, so that the people can 
hardly be said to have given an overwhelm- 
ing endorsement of anything. 


JUDICIARY. 


“The judicial power of the United States 
is vested in one Supreme Court and in such 
inferior Courts as Congress may from time 
to time ordain and establish.’’ (Con., Art. III, 
sec. 1.) Hamilton believed that the judicial 
was ‘‘ beyond comparison, the weakest of the 
three departments of power.”’ In the essen- 
tial right which it has asserted and main- 
tained to pass upon the constitutionality of 
legislation, it has demonstrated that it is all 





powerful, and in restraining the other depart- 
ments within their constitutional orbits, it is 
the real guarantor of the rights and liberties 
of the people. Without the fearless exercise 
of this power ‘‘the distribution of its powers 
and the vesting their exercise in separate 
departments would be an idle ceremony.” 

Experience has demonstrated that there 
was never a more baseless notion than that 
the judgment of the Legislature upon the 
question of constitutionality of legislation 
is as reliable as that of the Court. I could 
cite an instance within my own knowledge 
of a distinguished lawyer of unusual courage 
and decision, voting as a legislator for a 
proposition, which, within two years there- 
after, acting in a judicial capacity, he 
denounced with righteous and indignant 
vigor as unconstitutional, in making it 
unlawful for one class of men to do an act 
which another class of men, under like cir- 
cumstances, were permitted to do. That is 
the difference between a limited and a life 
tenure. When you “control another man’s 
means of living’’ you may control his will. 
“Alas, our frailty is the cause, not we.” 
In a comparison of courage in resisting the 
popular demand for unconstitutional legis- 
lation the advantage would not be with the 
Federal as compared with the State legis- 
lature. 

The rule under which an act will be held 
unconstitutional has been settled from 
Marbury v. Madison (1 Cranch, 177) to 
Fairbanks v. United States (181 U.S., 285), 
where Mr. Justice Brewer says: 

“The constitutionality of an act of Con- 
gress is a matter always requiring the most 
careful consideration. The presumptions 
are in favor of constitutionality, and before 
a Court is justified in holding that the 
legislative power has been exercised beyond 
the limits granted, or in conflict with 
restrictions imposed by the fundamental 
law, the excess or conflict should be clear. 
And yet, when clear, if written Constitutions 
are to be regarded as of value, the duty of 
the Court is plain to uphold the Constitu- 
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tion, although in so doing the legislative 
enactment falls.’’ The importance of this 
power is emphasized by the frequency with 
which it has been necessary to invoke it. 
In at least thirty-two cases in Federal and 
two hundred and twenty in State legis- 
lation the United States Supreme Court has 
been obliged to declare legislative action 
void, as unconstitutional. In many more 
instances, for the same reason, State Courts 
have been obliged to set aside acts of State 
Legislatures. To this extent has Congress 
and the State Legislatures been numbered 
with those who have been “removing his 
neighbor’s landmarks.”’ 

That this great Court does not always 
agree, and at different times, when differ- 
ently constituted, reaches opposite con- 
clusions on constitutional questions, is true, 
as a number of notable instances show. 
Just now a determined effort is being made 
to procure Federal legislation, which can 
only be sustained unless the Court shall 
reverse itself. 

It is said that there is a widespread 
demand for Federal supervision of insur- 
ance. That there is need of ‘‘a more uni- 
form regulation of the vast insurance inter- 
ests of the country,” and that we should 
have ‘‘national supervision of commercial 
interests which are clearly national in char- 
acter,’’ and that “the insurance business 
has outgrown in magnitude the possibility 
of adequate State supervision.” It is 
insisted in many quarters that under the 
power vested in Congress, ‘‘To regulate 
commerce with foreign nations and among 
the States,’’ that Congress should take 
charge of insurance, and especially life 
insurance. There is in our time an ever- 
increasing tendency to extend the Federal 
jurisdiction at the expense of the State, and 
in the effort to include everything ‘‘that is 
in the heaven above, or that is in the earth 
beneath, or that is in the water under the 
earth,’’ this particular clause of the Constitu- 
tion is in great danger of being overworked. 
The gross abuses in life insurance,* which 





have been disclosed by the recent investi- 
gations, have very properly intensified the 
public demand for more effective regulation 
and control. As to which jurisdiction is 
best calculated to produce this result I 
shall not now discuss, though I am by no 
means certain that some of the men seek- 
ing for Federal control are not anxious for 
less rather than more rigorous supervi- 
sion. Whether they can be subjected to 
Federal control depends upon whether 
“‘insurance,’’ because it happens to be 
done in different States by the same com- 
pany or in a State other than that of its 
origin, is interstate commerce within the 
meaning of the Constitution. If decisions 
of the Federal and State Courts establish 
anything, such insurance is not interstate 
commerce. In Paul v. Virginia (75 U.S., 
183) the Court passed upon a statute pro- 
hibiting a fire insurance company from 
doing business in Virginia without comply- 
ing with certain conditions, and the statute 
was attacked as a regulation of interstate 
commerce. It raised the specific question 
as to whether such insurance was interstate 
commerce. The Court said: ‘Issuing a 
policy of insurance is not a transaction of 
commerce. The policies are simple con- 
tracts of indemnity against loss by fire, 
entered into between the corporations and 
the assured for a consideration paid by the 
latter. Those contracts are not articles of 
commerce in any proper meaning of the 
word. They are not subjects of trade and 
barter, offered in the market as something 
having an existence and value independent 
of the parties to them. They are not com- 
modities to be shipped or forwarded from 
one State to another, and then put up for 
sale. They are like other personal contracts 
between parties, which are completed by 
their signatures and the transfer of the con- 
sideration. Such contracts are not inter- 
state transactions, though the parties may 
be domiciled in different States.” ... 
“They do not constitute a part of the com- 
merce between States any more than a 
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contract for the purchase and sale of goods 
in Virginia by a citizen of New York whilst 
in Virginia would constitute a portion of 
such commerce.”’ 

This case has been followed without dis- 
sent or criticism by the Supreme Court of 
the United States at least four times, where 
the question was specifically raised, and as 
late as 1901, and in thirteen State cases, so 
that it may justly be said.to be firmly 
imbedded in our jurisprudence, State and 
Federal. It has been well said that ‘‘twen- 
ty-three of the greatest justices that ever 
occupied the Bench of the Supreme Court 
of the United States have passed upon this 
proposition in six cases, and there has not 
been in any one of the six a murmur of dis- 
approval. In Hooper v. California (155 U. 
S., 48) it was applied to marine, and in New 
York Life Insurance Company v. Craven 
(178 U.S., 389) it was applied to life insur- 
ance. In Hooper v. California the question 
was squarely raised again, and it was con- 
ceded that if marine insurance between the 
States was interstate commerce, the statute 
being considered was void. The Court 
sustained the statute, saying that the 
opposite contention was based upon ‘a 
fundamental misconception of the nature of 
the constitutional provision relied on.” 
They held that an insurance contract was a 
‘“mere incident of commercial intercourse,” 
and used this significant language: ‘“‘It 
ignores the real distinction upon which the 
general rule and its exceptions are based, 
and which consists in the difference between 
interstate commerce or an instrumentality 
thereof on the one side and the mere incidents 
which may attend the carrying on of such 
commerce on the other. This distinction 
has always been carefully observed, and is 
clearly defined by the authorities cited. 
If the power to regulate interstate com- 
merce applied to all the incidents to which 
said commerce might give rise and to all 
contracts which might be made in the 
course of its transaction, that power would 
embrace the entire sphere of mercantile 





activity in any way connected with trade 
between the States; and would exclude 
State control over many contracts purely 
domestic in their nature.” (Hooper v. 
California, 155 U.S., 655.) 

These well-considered cases must be 
expressly overruled if this power is sus- 
tained. The case of Champion v. Ames 
(188 U.S., 321) may be thought to indicate 
that the Court is moving in that direction, 
but it does not infringe upon the authority 
of the insurance cases. The Court in that 
case sustained a statute that made it a 
penal offense to transport a lottery ticket 
‘“‘from one State to another.”” The statute 
did not proceed upon the theory that the 
lottery business, though carried on between 
the States, was interstate commerce, but 
operated only on the ticket while it was in 
the act of being carried from one State to 
another. 

The Court held that the lottery ticket was 
a thing of value. That they were the ‘“sub- 
ject of traffic, they could have been sold, and 
the holder was assured that the com- 
pany would pay to him the amount of the 
prize drawn.”’ The counsel on both sides 
cited and argued the insurance cases, and 
they were discussed by Mr. Chief Justice 
Fuller in his able dissenting opinion, though 
he did not go so far as to intimate that they 
were necessarily inconsistent with the hold- 
ing of the Court. The opinion does not 
even refer to them, and it is obvious that the 
Court did not find it necessary to dis- 
tinguish between them and case at bar, 
much less to question them. It may be 
that they approved of the reasoning of 
Assistent Attorney-General James M. Beck, 
who insisted in his brief that ‘whatever be 
the true doctrine of these cases (insurance) 
it is enough to say that the lottery traffic is 
not analogous to insurance, as has been 
already shown,” and “‘an insurance policy 
is not a commodity. It is not a thing 
which is customarily. bought and sold, and 
recognized as a subject of such exchange.” 
They evidently concurred with this asser- 
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tion that he “had distinguished those cases.” 
That the Court does not propose to 
enlarge the scope of that opinion is clear 
from Francis v. United States (188 U.S., 
375), announced on the same day. Mr. 
Justice Holmes, who concurred in the 
Champion case, draws this opinion, where 
it is held that the same statute did not apply 
to the agent of a lottery company who 
carried to the company from Kentucky to 
Ohio a slip on which the purchaser of a 
chance had noted the numbers selected by 
him, keeping a duplicate as his voucher for 
his selection; the slip held by the company’s 
agent and transported, being the property 
of the company, was not a ticket and did not 
represent a ticket, and, therefore, the statute 
did not apply. 

The statutes thus far construed have been 
State statutes, and it is said the Courts 
have not been required to pass upon a 
Federal statute declaring insurance to be 
interstate commerce, and in that case a 
different result might be expected. This 
proceeds upon the theory that a Federal 
statute is attended with more solemnity, 
entitled to greater respect, and is more 
likely to deter the Court in the discharge 
of its duty, suggestions not warranted by 
experience, and that have no _ support, 
either in reason or authority. The sugges- 
tion degrades the Court, and is a gratuitous 
insult to forty-five independent States, each 
of which, within its sphere, speaks with as 
much authority, and is as supreme as the 
United States itself. 

That there are vastly more policies issued, 
and that the aggregate is now enormous, 
does not change in the slightest the legal 
situation. Bigness and volume do _ not 
change the Constitution. The size of the 
controversy does not affect its legal char- 
acter. The report of a majority of the 
Committee on Insurance to the American 
Bar Association endorsing the proposed 
Federal legislation is one of the most recent 
legal expressions on the subject. They 
seem to have had a conference with the 





President, not confidential in its character. 
They say he looked to the Association to 
keep the people properly informed on the 
legal phases of all public questions, and 
declared it “exerted a strong influence in 
molding public opinion,” and that he was 
in favor of Federal supervision of insurance. 
The Committee began at once to ‘‘mold 
public opinion’? by making its long and 
exhaustive report, favoring Federal super- 
vision. 

Among other things, they quote approv- 
ingly the remarks of Congressman Hepburn. 
A few days since, on the floor of the House, 
with an air of invoking an authority entitled 
to great weight, Congressman Hepburn cited 
this same report, made up, in part, of his 
own remarks. They endorse each other. 
How pleasant it is for brethren to dwell 
together in unity. The cheerful, mutual, 
inspiring, and approving enthusiasm evinced 
by these distinguished gentlemen for the 
opinions of each other, while adding nothing 
perceptible to the weight of the argument, 
no doubt contributes in a prodigious degree 
to the ‘‘molding of public opinion,” and the 
intellectual effort involved therein is to 
some extent utilized. 

It would be unprofitable to follow them 
through all the detail of their report. They 
seem to think if a carload of flour, which is 
interstate commerce, is insured, then the 
insurance thereof is interstate commerce, 
not because it facilitates or has anything to 
do with the act of transportation, but 
because in case of loss it aids the owner to 
continue in business by making good his 
losses and thus aids ‘‘interstate commerce,”’ 
and hence is “interstate commerce.’’ If so, 
then whatever aids or facilitates interstate 
commerce, in that sense, is interstate com- 
merce, and the banker who loans the money 
on the property upon which the insurance 
is placed for his protection, is also engaged 
in interstate commerce, as he not only 
facilitates it, but in that financial sense is 
indispensable thereto. 

They say that the telegraph and telephone, 
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which are possible only by the transmission 
of electricity, a condition of matter, by the 
physical mechanism of poles and lines 
stretching from State to State, are inter- 
state commerce; that, therefore, an insur- 
ance contract, which is nothing but the 
uniting of the minds of the parties, when 
they are in different States, a state of mind, 
must also be interstate commerce. 

That one is tangible and the other intangi- 
ble is immaterial. They do not think that 
the policy has any special significance “‘any 
more than the wrapping paper on a parcel 
of merchandise constitutes the business of 
the merchant who sells the goods.” ... 
“‘In other words the insurance is wrapped 
in the policy.”” That is to say, when the 
state of mind is done up in the policy ready 
for transmission to the other party, this 
particular state of mind which is thus 
“‘cabined, cribbed, and confined’? becomes 
interstate commerce. 

This gets down to first principles and is 
sufficiently diaphanous. Because an insur- 
ance agent recovered damages for a conspir- 
acy to destroy his business on the ground 
that insurance was a commodity having 
value, they think it is ‘‘interstate commerce.”’ 
If that is the test, then reputation may be 
interstate commerce, as it also has value. 

They contend that ‘Congress has the 
exclusive power to determine the articles 
which may be the subject of commerce.” 
If this means anything, it means that the 
determination of Congress that ‘‘insurance”’ 
is ‘‘commerce”’ is conclusive upon the 
Courts. 

They rely upon the license cases and 
Leisy v. Harden (135 U.S., p. 125), where 
Mr. Chief Justice Fuller said, ‘‘We cannot 
hold that any articles which Congress recog- 
nizes as subjects of interstate commerce are 
not such,” segregated from their context, 
and as quoted, these extracts might be 
thought to sustain the contention that a 
declaration of Congress would conclusively 
make a business transaction interstate com- 
merce, which without that declaration would 





not be. Then the way to reach the question 
would be for Congress to declare first, that 
insurance was commerce and then proceed 
to legislate thereon constitutionally. A 
brief examination of those cases will show 
how utterly unwarranted such an inference 
is. They were cases passing upon the con- 
stitutionality of State statutes, regulating 
the liquor traffic. The contention of the 
State was “that the State had the power to 
declare what should be an article of lawful 
commerce in the particular States, and 
having declared that ardent spirits and 
wines were deleterious to morals and health 
they ceased to be commercial commodities 
there, and that the police power then 
attached, and consequently the power of 
Congress could not interfere.”’ ... ‘‘The 
exclusive State power is made to rest, not 
on the fact of the state or condition of the 
article, nor that it is property usually pass- 
ing by sale from hand to hand, but on the 
declaration found in the State laws and 
asserted as the State policy, that it shall be 
excluded from commerce.” (License Cases, 
5 How., 600.) The question was, did the 
State have the exclusive right, under the 
police power, to invest an article of com- 
merce with a quality that would deprive it 
of a commercial character. There was no 
doubt of its commercial character, inde- 
pendent of the attempt of the State, as in 
that case the Court said, ‘That ardent 
spirits have been for ages and now are sub- 
jects of sale and lawful commerce, and that 
of a large class throughout a great portion 
of the civilized world, is not open to con- 
troversy.”’ 

It was solely with reference to this claim 
of exclusive power by the State, to outlaw 
a conceded article of commerce, that the 
Court held that, as to interstate commerce 
‘Congress had the exclusive power to deter- 
mine the articles which may be the subjects 
of commerce.’’ The remark in Leisy v. 
Harden was made under the same circum- 
stances, and for precisely the same purpose. 
It was not intended to go any farther. The 
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attempt to wrench this remark from its 
legitimate setting and distort it to sustain 
an entirely different contention is hardly 
worthy a serious discussion of so grave a 
question, however necessary it may be to 
influence public opinion. It may be said, 
in passing that this report did not receive 
the sanction of the American Bar Associa- 
tion, as that body, without adopting or 
acting upon it by a vote of 113 to 29, 
referred it to the incoming committee. It 
is true that evolution is continually going‘on 
in the law, and that changes in conditions 
are factors in the legal development that 
applies and adjusts principles to meet 
existing business exigencies in an enlight- 
ened and progressive spirit. But to say, 
as is openly intimated by some insurance 
people, that the Court is likely to yield to 
a widespread public demand, intensified by 
great and justifiable indignation caused 
mainly, be it remembered, by a most 
thorough, effective, and successful State 
investigation, certainly not excelled by any 
Federal investigation, reverse itself, and thus 
judicially amend the Constitution, is to 
stultify the Court. The Court is bound to 
be affected more or less by existing condi- 
tions. That there should be by a portion 
of the press a deliberate propaganda to 
create a public sentiment for the express 
purpose of extra-judicially influencing the 
Court isintolerable. It is difficult to improve 
upon Cooley upon this point. He says: 
“Public sentiment and action affect such 
changes and the Courts recognize them; but 
a Court or Legislature which should allow 
a change in public sentiment to influence it 
in giving to a written Constitution a con- 
struction not warranted by the intention 
of its founders, would be justly chargeable 
with reckless disregard of official oath and 
public duty, and if its course could become 
a precedent, these instruments would be of 
little avail. The violence of public passion 
is quite as likely to be in the direction of 
oppression as in any other, and the neces- 
sity for bills of rights in our fundamental 





laws lies mainly in the danger that the 
Legislature will be influenced by temporary 
excitements and passions among the people, 
to adopt oppressive enactments. What a 
Court is to do, therefore, is to declare the 
law as written, leaving it to the people them- 
selves to make such changes as new circum- 
stances may require. 

‘“* The meaning of the Constitution ts fixed 
when it is adopted, and 1t 1s not different at 
any subsequent time when a Court has occasion 
to pass uponit.’’ (Cooley’s ‘‘ Constitutional 
Limitations,”’ pp. 88, 89.) 

Story says: ‘‘What is to become of con- 
stitutions of government if they are to rest, 
not upon the plain import of their words, 
but upon conjectural enlargements and 
restrictions to suit the temporary passions 
and interests of the day?”. . . “They are 
not to be frittered away to please the 
demagogues of the day. They are not 
to be violated to gratify the ambition of 
political leaders; they are to speak in the 
same voice now and forever.’’ (Story, V. ii, 
p- 653.) 

The idea that the Court is to be swept 
from its constitutional moorings by any 
popular wave lashed mountains high, though 
it may be by hysterical ephemeral passion, 
is vicious and dangerous to the last degree. 
It is perfectly true that the people are 
sovereign, but let us be able to say of the 
Court — 


‘* Heaven is above all; there sits a 
Judge that no king can corrupt.”’ 


If swaying the court by public opinion 
were to become a part of our policy, its 
inevitable corollary would be national plat- 
forms pledging the President to fill vacancies 
by judges who could be relied on to carry 
out such constitutional views as demagogic 
platform makers might have seen fit to 
declare. This was thinly veiled in the 
Democratic platform of 1896, where, in 
connection with the income tax case, they 
declared that they looked for the reversal 
of that opinion ‘‘by the Court as zt may be 
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hereafter constituted.’’ This is not the ideal 
way to 

‘* Keep Rome in safety and the chairs of justice 

Supplied with worthy men!” 

It would result in a political Court, a 
judicial amendment of the Constitution, 
and be the end of stable and constitutional 
government. The security which has hith- 
erto characterized our institutions under the 
courageous, intelligent, and patriotic action 
of its Courts would become a delusion and a 
snare. You may be sure, if we sow the 
wind, we shall reap the whirlwind. While 
the Judiciary was to be provided for, I 
believe it to be the first and greatest in 
importance and dignity and in the preserva- 
tion of the rights and liberties of a great and 
free people. It is the keystone of the arch 
that supports the wonderful superstruc- 





ture, ‘‘the greatest that ever came at any 
one time from the hand and brain of man.”* 
Unaffected by influence, undisturbed by 


‘clamor, unawed by power, undeterred by 


threats or denunciation, it will try every 
executive and legislative act, whenever 
they shall infringe rights that may become 
the subject of legal controversy, by the 
immemorial constitutional standard that 
‘“‘knows no variableness, neither shadow of 
turning.”” Then will its judgments be like 
unto those of the ‘‘Lord God Almighty, true 
and righteous’’ altogether. Thus and only 
thus shall we have preserved to us and our 
children’s children, ‘‘now and forever,” 
the ultimate achievement of human genius 
in all its pristine glory and splendor, ‘‘a 
government of laws and not of men.”’ 
WasuincTon, D.C., January, 1906. 
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CENTRALIZATION AND THE LAW’! 


By Harvey N. SHEPARD 


HESE lectures are an admirable exhibit 

of the spirit of the new education, 
which now obtains in the School of Law of 
Boston University. They show the law to 
be not a loose aggregation of detached 
parts, but a consistent whole, having dis- 
tinct members, and with each member so 
connected with all the remainder that 
together they make one body. They also 
show the law to be neither the commands 
of an outside sovereign, nor a collection of 
abstract principles in force by the nature of 
things for all ages, but the expression for 
the time being of the dominant force of the 
community. The law then, is to be learned 
not by the mere memorizing of statutes and 
decisions, and not altogether in the books, 
but by the tracing of the social and political 
processes at work in the community and the 
legal outcome of their conflicts. This is the 
scientific study of the law, and is the appli- 
cation to it of the methods which obtain 
in the investigation of nature. The laws 
of nature no longer are considered to be 
commands, but rather the rule or expression 
which explains the facts. So the study of 
the law can make no satisfactory progress 
when considered merely as an aggregation 
of commands. 

The law, moreover, is not dead, but living, 
and must change constantly as the conditions 
of society change. The law, therefore, which 
was considered sufficient for the nineteenth 
century may not by any means be sufficient 
for the changed conditions of the twentieth 
century. It is our inheritance, but an 
inheritance for our use, not to be adhered 
to slavishly, but altered or put aside alto- 
gether, when not adapted to the present 
order of things. The vast economic changes, 
through which we are passing, are making a 





1 “Centralization and the Law.”’ By Dean Melville 
M. Bigelow. 
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community altogether different from any- 
thing in the past; and the law of the nine- 
teenth century is no more adapted to it 
than would be quill-pens and stage-coaches. 
Many of the so-called principles which pre- 
vailed in the past are outworn precedents 
now, and must be discarded. If the law 
is to hold its high place these principles will 
be modified or replaced by legislation and 
judicial decisions so as to be in accord with 
the present dominant force of the com- 
munity, or the new conditions will rend 
them asunder in disorder and anarchy. 

The remedies sufficient in a time when 
freedom of contract prevailed are grossly 
inadequate now, when vast combinations of 
capital have entered into control of the 
field, and fix the prices of commodities and 
wages at will. Competition, the vaunted 
reliance of the old remedies, is as useless as 
the armor of the Middle Ages against a park 
of artillery; for competition inevitably leads 
to monopoly. Damages are an idle remedy. 
Combinations in restraint of trade fear not 
these, and neither do they fear criminal 
prosecution. 

So far as the public is concerned, relief 
must come from new legislation. Accord- 
ing to the common law, a combination to 
restrain trade is illegal, but not criminal. 
Both the United States and many of the 
states have enacted statutes making such 
combinations criminal. A law school then 
must not neglect the great field of statute 
law. It will hold in the future a more 
important place than heretofore in its rela- 
tion to the common law. To study the 
process and steps of the making of the 
common law is admitted to be essential. 
So also is it with the statute law. 

The attempt to force all workmen into 
combinations in restraint of trade is declared 
by the Supreme Judicial Court of Massachu- 
setts to be ‘‘against the policy of the law, 
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because it aims at monopoly;” notwith- 
standing the plea, that labor was combining 
only to defend itself against capital, and 
that such combinations are within the right 
meaning of competition. 

The changes which in England have been 
wrought in the body of the law since the 
Norman Conquest can be understood intelli- 
gently, only as we learn the changes in the 
condition of society which preceded and 
made them. The old common law, which 
was sufficient for a feudal society, without 
cities and without commerce, gradually and 
slowly changed, both by statute and judicial 
decision, as the business and moneyed 
classes took the place of the martial class 
as the dominant power. 

These changes in the law came nearly 
unseen, and with little recognition of their 
importance as they were made. Occasion- 
ally, though, the change was abrupt, and 
sometimes was accompanied by lawless out- 
breaks. These always indicate that the 
law lags too far behind the new conditions 
of society. The law must yield to the 
dominant force of the time,.or it will be 
shattered. Its control depends upon the 
energy behind it. - When it is the expres- 
sion of that energy it is all-powerful; but if 
the conditions have changed, and it does not 
change, it can effect very little. Constitu- 
tions even mean little more than the condi- 
tions of the time of their interpretation 
require. 

Take as illustrations, the liquor and 
lottery businesses. When they were con- 
sidered to be reputable callings, a statute 
closing the business without compensation 
to the owners was held to be unconstitu- 
tional. When public opinion changed, such 
an act was held to be within the Constitution 
as an exercise of the police power of the 
State. Upon the same principle, Congress 
can make the business of the Beef Trust 
criminal, and close all its establishments 
without compensation. 

It is not yet determined which is the 
dominant force in the vexed matter of the 





government regulation of railway rates, and 
so the law, relative thereto, is in transition, 
The forces are in conflict. Which will pre- 
vail is uncertain. When, however, one has 
conquered, it is inevitable that the law 
finally will become the expression of that 
dominant force. If the railways shall pass 
into one monopoly, and this monopoly shall 
prove its power to fix its rates at will, then 
the law will so declare. On the other hand, 
if the view of President Roosevelt shall pre- 
vail, then the rates will be determined by a 
body outside the railways, and these rates 
will be upheld by the law, even though the 
result should be confiscation of property 
without compensation. 

One must not conclude, however, that 
the law is without guide and veers at hap- 
hazard with every change of the wind. It 
always follows some conception of right; and, 
if the conception is wrong, then there is a 
discrepancy between the law of the courts 
and the law of business, and a failure of 
justice. 

This law of the courts, though, conformed 
to the pursuits of men at one time, and then 
followed a correct conception of right. It 
is because it has not changed to conform 
to the present pursuits that there arises. the 
discrepancy. Courtesy and dower were 
adapted to feudalism, and the law then fol- 
lowed a correct conception. They are an 
incumbrance to-day, and bring reproach 
upon the law. 

The rules of practice are a good illustra- 
tion of both conditions. Practice, at com- 
mon law, conformed to the prevalent con- 
ditions of society. Where it remains, it 
is an anachronism. In Massachusetts it 
conforms pretty closely to modern concep- 
tions. In England it conforms altogether 
to, and allows a true expression of, the claims 
of business men. Codes are another good 
illustration. So far as they are the expres- 
sion of the times they are sound. If, how- 
ever, they become rigid and unchangeable 
they are obstructions, as no longer respon- 
sive to the altered conditions of society. 
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We are too apt to forget that the law is 
a living thing, and therefore must forever 
and always change so as to adapt itself to 
its changing environment. When it ceases 
so to do it will be dead and an encumbrance 
of the earth. The laws of yesterday served 
their purpose, and they are of use to-day 
only so far as they are adapted tous. They 
do not live, and should not be expected to 
live, beyond their time. Here legal history 
finds its place. It should be learned, not 
to determine the law of the present because 
it has been the law of the past, and not as 
a study of binding precedents, but as a 
living growth, taking on this and shedding 
that, as it has followed the changing con- 
ceptions of right. 

The well-equipped lawyer will know legal 
history; and also he will know what were 
the influences which the law has expressed, 
and what are the influences which are play- 
ing their part in the declaration of the law 
of the present. He will not be a narrow 





man, trained in one specialty only, but a 
broad-minded man, with knowledge of alk 
the subjects related to the law, such as the 
several forms of business, like insurance and 
transportation, and the several concerns of 
government. 

He will be a lawyer, and not merely 2 
jurist, a man of affairs and not a philosopher. 
He will use the law of the past for its bearing 
upon the law of the present; and, when of 
no value, like the law of tithes, he will 
pass it by. He will learn modern business 
methods and the political and social con- 
ditions of the present, and he will study 
human nature. 

A school of law, then, adapted to the 
scientific study of the law, will include in 
its faculty not only jurists and lawyers, but 
also men of affairs, that is to say, business 
men who will speak of railway rate-making, 
insurance, banking, and the like. 


Boston, Mass., January, 1906. 
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A ROMANCE OF THE COURTS 
By A. D. Youne 


HE strange turns of life disclosed 

through court proceedings, must ever 
be a subject of deep interest to all persons 
not wholly lacking in sentiment, nor idly 
indifferent to each day’s repeated wonders. 
The doings of every juridical day through- 
out the realms of jurisprudence are but 
cumulative proof that truth is stranger, if 
not always stronger, than fiction. The cases 
of civil nature in which the more romantic 
phases of litigation are displayed more often 
and forcibly are such as involve the settle- 
ment of estates of deceased persons. In 
this too, the subject of wills — as relating 
to the testamentary disposition of property 
—holds a distinctively important place. 

Myra Clark Gaines, born in 1805, dying 
in 1885, one of the most remarkable women 
of this country, is a stalwart figure in the 
annals of its courts. For more than fifty 
years of her iong life this woman inspired 
and pressed a continuous litigation, pre- 
eminent among notable exhibitions of 
blended reality and romance. She was 
the daughter of Daniel Clark, who died 
at the city of New Orleans, in the year 
1813. During half a century and over, 
in the Probate Court, in the Supreme Court 
of her native Louisiana, in the Federal 
Circuit Court, and in the Supreme Court 
of the United States, she prosecuted a 
score of suits to establish her right to the 
enormous estate left by her father. 

Clark was a native of Ireland, County 
of Sligo, educated in England, at Eton, 
emigrating to Louisiana when quite a 
young man. His parents followed a few 
years later, settling in Pennsylvania. 
Clark’s attainments and business connec- 
tions conspired to give him conspicuous 
standing in social as well as business and 
political circles. Exercising the office of 
American Consul at New Orleans for many 
years, until this country acquired Louisiana 





Territory, his aid and influence were potent 
in the consummation of that gigantic real- 
estate deal. He was the first representative 
in Congress from Louisiana. His wealth 
in money, slaves, and land was great, as the 
times went. Directly after his death, a 
will was found among his papers, sealed 
up in a package, inscribed: ‘‘This is my 
olographic will, New Orleans, 20th May, 
1811. (Signed) Daniel Clark.” 

A few hours later, allegations:were made 
by a friend of Clark that a later will had 
been made by him; a petition was pre- 
sented to the Court of Probate asking that 
the different notaries of the city be cited to 
appear and certify whether any such in- 
strument had been lodged with them by 
Clark, but none such was produced, and 
the will of May 20, 1811, was'duly admitted. 
It was brief, devising all his property to 
his mother, Mary Clark, then living near 
Philadelphia. His surviving partners in 
business were named as executors. They 
qualified and took control of the estate. 
Purporting to act by authority of this will, 
and a power of attorney from Mary Clark, 
the mother, these executors disposed of a 
large portion of the estate; but no final 
report of their conduct of the trust had 
been presented to the Court of Probate up 
to the year 1834. 

Clark numbered among his intimate 
friends at New Orleans, a man known as 
Colonel Davis, who removed to Philadelphia, 
and presently to Wilmington, Delaware, in 
1812. One of the members of his family 
was a young girl named Myra, who passed 
as his daughter — natural daughter as gen- 
erally supposed. She was born at New 
Orleans, in 1805, and placed in Davis’ 
family a few days after her birth. In 
1832, she was married to Mr. William W. 
Whitney, as the daughter of Colonel Davis. 
Presently afterwards, in looking over some 
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old letters, then put in her hands by Davis, 
her parentage was first discovered. This 
correspondence included a letter written 
years before to Davis by an old-time friend 
of Clark, then residing in Cuba, in which 
the writer asserted that Clark had left a 
will, executed just before his death, by 
which he acknowledged Myra to be his legit- 
imate daughter, and made her his sole de- 
visee, saving an annuity to his mother. 
From the hour of that discovery until her 
eyes closed in death, Myra strove, without 
shadow of turning, for the vindication of 
her legal rights. She and her husband 
speedily visited the Cuban correspondent; 
upon further information which he im- 
parted, they went to New Orleans, begin- 
ning instant investigations. Presently the 
friction landed Whitney in jail. More 
rational and systematic tactics were then 
adopted; her husband was released from 
prison, and a contest initiated, which, 
like the family altar fires of the ancients, 
outlasted her four-score years. 

In September, 1834, a tract of 115 acres, 
owned by Clark at his death, was sold to 
the city of New Orleans by the man to 
whom it had been conveyed by Clark’s 
executors. The city bought the tract in 
order to control the location of streets, 
and to subserve other public improvements. 

In June, 1834, Myra, with her husband, 
W. W. Whitney, made her first formal ap- 
pearance in the courts. This was twenty- 
one years after her father’s death. She then 
filed a petition in a case then depending in 
the Probate Court of New Orleans, insti- 
tuted by a creditor against Clark’s exec- 
utors for not accounting and settling up 
his estate. In this intervening petition, 
Myra alleged herself to be the child and 
heir of Daniel Clark, praying that the will 
of 1811 be annulled and set aside, and the 
executors be required to surrender to her 
possession of the estate. These executors 
were cited to answer the petition, but it 
was looked upon as a visionary claim, and 
created no public impression. Whitney 





His widow married General 
He died in 1847. 
She 


died in 1837. 
Edward Gaines, in 1839. 
Children were born of both marriages. 
was not married again. 

Her first direct action against the city 
of New Orleans was commenced in 1836. 
Other suits were instituted against indi- 
viduals who had obtained property from 
Clark’s executors. Appeals in many, if 
not all of these actions were carried to 
the Supreme Court of Louisiana, and the 
United States Supreme Court. 

Down to the year 1855, nothing sub- 
stantial had been accomplished, but rul- 
ings or intimations of the Supreme Court 
of the United States had given a degree of 
encouragement. In that year, prompted, 
perhaps, by these rulings, Mrs. Gaines filed 
a petition in the Probate Court of New 
Orleans praying leave to make oral proof 
of the last- will of her father made in 1813, 
just before his death, but which had been 
suppressed and destroyed. Seasonably 
this proof was formally made, and a decree 
entered establishing the will last made, 
declaring that of 1811 null and void. On 
appeal to the Supreme Court of Louisiana. 
that decree was affirmed, and in December, 
1856, formally entered in the Court of Pro- 
bate. 

In the next succeeding appeal — the 
sixth—to the Supreme Court of the 
United States, in the course of this litiga- 
tion, in the year 1860, when threatenings 
of the Civil War were growing louder and 
more loud, Mrs. Gaines achieved a momen- 
tous success. This was the case of Gaines 
v. Hennen, 24 How. 554. The opinion, 
delivered by Mr. Justice Wayne, closed 
with these words: 

“When hereafter some distinguished 
American lawyer shall retire from his prac- 
tice to write the history of the jurispru- 
dence of his country, this case will be reg- 
istered as one of the most remarkable in 
the annals of its courts.” 

Again, in 1867, that august tribunal, in 
the seventh of these successive appeals, 
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speaking through the great justice Davis, in 
affirming the decision just quoted from, 
said: 

“To the discredit of the friends of Daniel 
Clark, this child grew to womanhood in 
utter ignorance of her rights and parent- 
age, and did not ascertain them until 1834, 
(then not fully), since which time she has 
been endeavoring to obtain her rightful in- 
heritance. Owing to the length of time, 
it was difficult to reach the truth, and neces- 
sarily for many years she groped her way in 
darkness; but finally she was able to show 
the great fraud perpetrated against her, 
for in the judgment of the Supreme Court 
of Louisiana she established the validity of 
that very will which, forty-three years be- 
fore, her father had executed in her favor. 
. . . The questions of law and fact applica- 
ble to those rights were determined in the 
case of Gaines v. Hennen. After argument 
of able counsel, and on mature considera- 
tion, we have re-affirmed that decision. 
Can we not hope that the rights of Myra 
Clark Gaines in the estate of her father, 
Daniel Clark, will now be recognized ?”’ 

That hope was disappointed, for in 1869, 
suit was commenced against Mrs. Gaines 
in the Court of Probate of New Orleans, 
by that city, and seventy-four individual 
suitors, to revoke the will of 1813, and reés- 
tablish that of 1811. Mrs. Gaines’ appli- 
cation to transfer the controversy to the 
Federal Circuit Court was denied, and in 
December, 1871, a decree was rendered 
against her in the Court of Probate, declar- 
ing such revocation. That decree was 
affirmed by the Louisiana Supreme Court, 
in an elaborate opinion, in 1873. But that 
decision was reversed by the Supreme Court 
of the United States in 1876, and in April, 
1877, a final decree was rendered in the Fed- 
eral Circuit Court for the District of Lou- 
isiana, to the effect that the will of 1813 
was duly probated in 1855 upon veritable 
testimony. That question was then finally 
laid at rest. 

It is not the purpose of this narrative 





to marshal details of this extraordinary 
litigation. Before it was definitely closed, ere- 
that woman of indomitable will had realized 
the material fruits of repeated victories in 
the courts of her country, her tireless spirit 
was arrested in its course. Two million 
dollars, nearly, was the amount of a judg- 
ment rendered in favor of Mrs. Gaines in 
the United States Circuit Court, in Louisi- 
ana, against the city of New Orleans, in 
May, 1883. The case, as a matter of course, 
was appealed to the Supreme Court of the 
United States. There, six years later, the 
judgment was reduced to something less 
than six hundred thousand dollars. In 
that decision, it was said, through Bradley 
Justice, whilst adhering to former deci- 
sions affirming the claims of Mrs. Gaines, 
that ‘‘the evidence to sustain them was so 
full of obscurities and improbabilities that 
a possessor of land purchased from the rep- 
resentatives of Daniel Clark could not be 
blamed for not giving it credence, and for 
resisting her suits to the utmost,” thus 
indicating that the margin of success had 
been dubious, after all. 

On the gth day of January, 1885, while 
on a visit to New Orleans, the city of her 
birth, Myra Clark Gaines was summoned 
by that invincible bailiff to that undiscov- 
ered jurisdiction where the law’s delays are 
presumably unknown; where neither writs 
of error, nor appeals, nor petitions for re- 
hearing are granted. 

Alas! who is able to conjecture the irony 
of fate? .A few days after Mrs. Gaines’ 
death, an olographic will, dated January 
8, 1885, purporting to have been ‘“‘writtten, 
dated, and signed’’ by Myra Clark Gaines, 
was presented for probate in the proper court 
at New Orleans. On the same day, a will 
dated January 5, 1885, formally witnessed 
as that of Myra Clark Gaines, was proffered 
for probate in the same court. The propo- 
nents of the alleged will first filed contested 
the other, upon the ground that it was 
superseded by that bearing the later date; 
on the other hand, the paper first filed was 
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assailed by the other proponents as being a 
jorgery. 

The Court of Probate ultimately sus- 
tained the charge of forgery, excluding the 
olographic, or Evans will, as it was styled; 
but rejected the other will also, upon the 
ground that it had not been executed and 
witnessed in the manner required of non- 
resident testators. What is known as a 
tutrix was then appointed by that Court, 
who was awarded custody of the estate. 
Later on, one of the grandchildren of Mrs. 
Gaines, arriving at legal age, was appointed 
administrator by the same court. 

In the meantime, both these instruments 
were presented for probate in the Surro- 
gate Court of Kings County, New York, 
the residence of Mrs. Gaines. The same 
objections were there urged against the 
olographic — Evans — will, the  benefici- 
aries in it being in no way related to the 
decedent. That court decided it was a 
forgery, and admitted the other as the true 
will of the testatrix. 

From these rulings, the defeated pro- 
ponents appealed to the Supreme Court 
of New York. Thereupon the Surrogate 
appointed the public administrator of 
Kings County a special administrator of 
Mrs. Gaines’ estate, pending such appeal. 
Shortly thereafter, that official presented 
his credentials and demanded authority 
from the New Orleans Court of Probate to 
take possession of the estate in Louisiana. 
From the order of that Court ignoring such 
credentials and refusing to make the order 
demanded, an appeal was taken to the Su- 
preme Court of Louisiana. That Court re- 
versed the Court of Probate, deciding that 





the will so admitted in New York was to 
be recognized in Louisiana as the valid will 
of the testatrix, notwithstanding the pend- 
ing appeal in New York. 

The New York administrator again peti- 
tioned the Court of Probate of New Orleans 
for an order entitling him to possession of 
the estate — the sole asset being a judg- 
ment against the City of New Orleans for 
something over nine hundred thousand dol- 
lars. This petition was disallowed, and an- 
other appeal carried to the Supreme Court, 
which again reversed the New Orleans Court 
of Probate, directing the surrender to be 
made. But on a petition for re-hearing, 
this decision was modified pursuant to stip- 
ulations of the respective parties, whereby 
the residuum of the estate only was ordered 
so transferred, after certain disbursements 
were made under authority of the New Or 
leans Court of Probate. 

Pending these later proceedings in Louis- 
iana, the Evans proponents made abortive 
efforts to have their opponents punished 
for alleged contempt of the New York Su- 
preme Court in thus proceeding in the other 
state. In due time, the decision of the Sur 
rogate was affirmed by the New York Su- 
preme Court, on the broad ground, so far 
as the Evans will was concerned, that it 
was shown conclusively by the evidence to 
have been forged. From that decision an 
appeal was taken to the court of last resort 
in New York, the Court of Appeals, by 
which, in November, 1897, the judgment 
of the Supreme Court was affirmed uncon- 
ditionally by a unanimous court. 


San Dieco, Cav., January, 1906. 
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This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





AGENCYJ(Estoppel). The controversy be- 
tween Walter Wheeler Cook and John S. 
Ewart over ‘‘ Agency by Estoppel,’”’ previ- 
ously summarized on pp. 312, 370, of V. xvii 
of the GREEN Bac, is continued in an article 
by Mr. Cook in the January Columbia Law 
Review (V. vi, p. 34). He insists that Mr. 
Ewart did not fairly quote him, and that it is 
not merely a question of words whether we say 
that a principal may be bound by the execu- 
tory contract made by the agent outside his 
actual authority because a contract is actually 
made with the principal within the apparent 
authority, or that the principal is estopped to 
deny that there was actual authority. He 
insists that agency may exist as an external 
relationship with reference to third persons 
when the internal relationship does not exist 
as between the principal and the agent, and 
that the cases make no difference between 
mere violation of instructions by an agent 
within his apparent authority and cases where 
he has no real authority under the circum- 
stances, but only apparent authority. 

AGENCY (Torts). The confusion in the 
decisions relating to ‘ Liability for the Un- 
authorized Torts of Agents” is discussed by 
William R. Vance, in the January Michigan 
Law Review (V. iv, p. 199). The cases in 
which the difficulty has arisen have been the 
fraudulent issue of documents of title by 
agents; and owing to the fact that these acts 
involve usually a contract as well as a repre- 
sentation, some courts have been misled into 
applying as the test of liability the rules re- 
lating to contracts rather than the ordinary 
rule most commonly appearing in cases of 





master and servant, that the principal is liable 
for all torts of an agent committed while 
acting in the scope of his employment, whether 
the particular act was authorized by the prin- 
cipal or was done for the principal’s benefit or 
not. He submits that the same rule in torts 
and in contracts should be applied to the acts 
of an agent as to the acts of a servant, or as 
he puts it, when the agent is acting tortiously 
he is acting as a servant and not as an agent. 
He meets the difficulty arising from the fact 
that the third party dealing with the agent 
has ordinarily an alternative action of con- 
tract in case of the issue of spurious docu- 
ments of title, on the ground of estoppel; not 
that the principal is estopped by the agent’s 
conduct to deny the authority of the agent, 
but that the representations of the agent are 
the representations of the principal and that 
thereby the principal is himself estopped to 
deny that a contract has been made. Upon 
his theory the New York doctrine would be 
sustained, though upon different reasoning, 
and the doctrine of England and of the Su- 
preme Court would be changed to accord 
with desires of business men. 

BIOGRAPHY (Asher). ‘‘ The Late Dean 
of Faculty.” a brief sketch of Alexander 
Asher, K.C., by Alexander Ure, December 
Juridical Review (V. xvii, p. 323). 

BIOGRAPHY (Lincoln). The story of 
“Lincoln the Lawyer,” by Frederick Trevor 
Hill, in the December, January, and February 
numbers of the Century Magazine (V. 1xxi) is 
a careful study of the early life of Lincoln 
and its bearing upon his legal career, showing 
the influences that molded his character and 
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trained him for his great work as a states- 
man. The author gives us also interesting 
pictures of the Bench and Bar in Indiana and 
in Illinois, which were in Lincoln’s boyhood 
frontier states settled by honest, hardy men 
not given to form or ceremony. 

Lincoln’s ancestry, he tells us, had little or 
no influence upon his legal career. He read 
much in his early life and attended regularly 
the sittings of the courts, where, no doubt, in 
listening to trials and arguments of the law- 
yers, his ambition to become a lawyer was 
aroused in mentally matching his powers 
against them. In debating clubs and the 
country store he won a reputation as a dan- 
gerous opponent in argument. 

At the time of the Black Hawk war he 
became acquainted with Major Stuart, his 
future partner, who encouraged his legal 
studies. He became a candidate for the leg- 
islature, but was defeated, being elected, how- 
ever, the four following years. For a time he 
was engaged in the grocery business, but as he 
spent his time in study it was not a success, and 
it was not long before he was doing odd jobs 
to earn his living. He received an appoint- 
ment as postmaster, and later as deputy- 
surveyor, the knowledge which he acquired 
of that subject standing him in good stead in 
his later law practice. 

In 1837, at the age of twenty-nine, Lin- 
coln moved to Springfield, having been ad- 
mitted to the Bar in the previous year, and 
was offered a partnership by Major Stuart, 
with whom he remained for four years, and as- 
sociated with a remarkably talented company 
of men, among whom Lincoln early became 
a leader. 

As an attorney in the technical sense, Lin- 
coln would never have distinguished himself. 
There was nothing methodical about him. 
But his mind was orderly and his thought 
passed to the vital point. There has been 
much misapprehension as to the nature of 
Lincoln’s success. It did not lie in his good- 
comradeship, but positive proof of his pro- 
fessional recognition lies in the fact that he was 
singled out and offered a partnership by 
Stephen Logan, than whom no one’s legal 
reputation is more secure. The influence of 


Logan upon Lincoln cannot be overestimated, 
for he laid the foundation of his legal career, 





inciting him to careful and diligent prepara- 
tion for his work, and overcoming his natural 
tendency to rely upon his wits. 

Lincoln was naturally independent, and out- 
grew the guidance of his preceptor. He de- 
termined to start out for himself the minute 
he felt strong enough, which occurred some- 
time between November, 1843, and March, 
1844. In starting out alone, though he be- 
lieved in himself, he was neither adventurous 
nor sanguine, in fact, he was naturally despond- 
ent, and all his life he fought this tendency 
with jest, joke, and story. 

He took as partner William Henry Hern- 
don, for, being himself utterly unfitted for 
office drudgery, he needed a good clerical 
assistant in the drawing of pleadings and the 
minutiz of procedure. 

This new firm met with fair success, for we 
find that in 1844-45 the senior partner ar- 
gued no less than thirty-three appeals before 
the Supreme Court. At this time Lincoln 
became for the second time a candidate for 
the congressional nomination and was re- 
turned by a large majority. 

At thirty-nine years of age, where the last 
issue leaves him, Lincoln’s life had been event- 
ful, his rise from absolute obscurity phenom- 
enal, and his influence in his own state and 
party remarkable. The articles are to be 
continued. 

CONSTITUTIONAL LAW. ‘“ Eleventh 
Amendment to the Constitution,’”’ by George 
C. Lay, The Brief (V. vi, p. 1). 

CONSTITUTIONAL LAW. ‘The Equal 
Protection of the Law,” by Isaac Franklin 
Russell, The Brief (V. vi, p. 24). 

CONSTITUTIONAL LAW (Commerce, Cor- 
porations). ‘‘ Congress and the Regulation 
of Corporations ”’ is the title of an instructive 
article by E. Parmalee Prentice in the Janu 
ary Harvard Law Review (V. xix, p. 168)- 
Of the grant of power to regulate corpora- 
tions he says that it was originally not re- 
garded as of an absorbing nature. There was 
little opposition to the grant as it was re- 
garded as a simple power to regulate trade. 
‘* Recently, however, the power seems wholly 
to have changed its character. The right to 
engage in foreign and interstate commerce, it 
is now said, is derived solely from the Federal 
government.”’ It is said that Congress has 
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uncontrolled power to tax, regulate, or even 
prohibit interstate commerce, and that it may 
use its power to accomplish results which are 
wholly beyond its jurisdiction. 

“If these two views of the Constitution 
represented merely the doctzines of present 
and opposing schools of constitutional con- 
struction, such a difference of opinion upon 
fundamental questions would still be unfortu- 
nate. If, however, this difference be not so 
much between schools as between present and 
past, if it mark a fundamental change in the 
national conception of the Constitution and 
in the spirit of its administration, the signifi- 


cance of the policy toward which the country’ 


is moving becomes apparent; for important as 
undoubtedly are the economic questions whose 
agitation has given rise to new constitutional 
doctrines, the preservation of the Constitu- 
tion is more important still.” 

The author deprecates the growing impa- 
tience with the safeguards of the constitu- 
tion and the desire that the Federal govern- 
ment should assume doubtful powers. 

““ Power to regulate commerce, then, was 
not given as an indefinite jurisdiction, but was 
intended as a specific authority to effect cer- 
tain well-understood ends. , 

“The great purposes which it was sought by 
the Constitution to accomplish were four in 
number. It was necessary to establish a 
federal authority capable of raising a federal 
revenue, to regulate foreign relations, to pre- 
vent the imposition of duties by particular 
states upon articles brought from other coun- 
tries, or from or through other states, and to 
control navigation. These four great pur- 
poses were each covered by express provision.”’ 

The meaning of the commerce clause must 
be ascertained from the situation and methods 
of commerce as then conducted. This was 
chiefly by sailing vessels with foreign nations, 
and the power to retaliate on foreign nations 
for unjust commercial dues was a chief reason 
for conferring this power on Congress. As 
between the states the purpose was to prevent 
restrictions on commerce. From these small 
beginnings the author traces the growth of 
the present broad doctrine. Owing to an un- 
fortunate limitation of the words “‘exports and 
imports ’’ in the clause forbidding the state to 
tax these subjects, it became necessary to found 





the prohibition of regulation of interstate 
rates upon the commerce clause, and when it 
was decided that the states were deprived of 
this it was assumed that the power had been 
granted to Congress. This the author regards 
as a strange inversion of the principle still 
taught in the schools for construction of state 
and federal constitutions, and he insists that 
the federal power has not so developed as to 
confer upon Congress the power of restriction 
which has been denied to the states, and that 
there are two express provisions preventing 
Congress from assuming this jurisdiction. The 
first is the right of citizens to engage in trade, 
which is a part of the liberty or property pro- 
tected by the fifth and fourteenth amend- 
ments of the Constitution. The author shows 
from the political theories most influential 
upon the framers of the constitution that the 
right of industry was included under liberty 
and property. This right to engage in com- 
merce is subject to the federal jurisdiction in 
foreign affairs and to police regulations which 
Congress has the power to impose within con- 
stitutional limitations. Congress cannot de- 
prive any person of liberty nor exclude proper 
articles from interstate transportation, nor dis- 
tinguish between proper occupations by reason 
of the personality of a shipper or consignee. 
The second limitation is the prohibition of tax- 
ation of exports from any state by Congress. 
The author admits, however, that owing to the 
narrow interpretation given to the word 
‘“‘ exports ’’ in another clause, this may be held 
in contradiction of its obvious meaning to 
apply only to exports to foreign countries. 
Verbal interpretation, however, and the obvi- 
ous purposes of the provision in view of then 
existing conditions of commerce, show that it 
should apply also to interstate transactions. 
In conclusion the author again objects to the 
assuming of powers by Congress and to the 
use of constitutional powers for unconstitu- 
tional purposes. 

“It is clear, then, that the Constitutional 
Convention did not intend to give Congress 
power to tax or to prohibit commerce among 
the states, and that the nature of the power 
upon which it is sought to found such a juris- 
diction fails to support it. As Mr. Chief Jus- 
tice Fuller very forcibly remarked, ‘ under the 
Articles of Confederation the states might have 
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interdicted interstate trade, yet when they 
surrendered the power to deal with commerce 
as between themselves, to the general govern- 
ment, it was undoubtedly in order to form a 
more perfect union by freeing such commerce 
from state discrimination, and not to transfer 
the power of restriction.’ ”’ 

CONSTITUTIONAL LAW (Commerce). In 
a contribution to the New York Sun of Janu- 
ary 8, 1906, entitled, ‘‘ Has the Federal Gov- 
ernment Constitutional Power to Establish 
Rates for Interstate Transportation,” Edward 
L. Andrews contends that it has not, for reasons 
very like those more fully set forth by Mr. 
Prentice. 

CONSTITUTIONAL LAW (Corporations). 
“Power of Congress to Regulate Corpora- 
tions,” by Chauncey J. Halmin, The Brief 
(V. vi, p. 14). 

CONSTITUTIONAL LAW (Insurance). ‘“‘ Can 
Congress Regulate the Business of Insurance,” 
by I. M. Earle, Central Law Journal, (V. 1xii, 
p. 28). 

CONSTITUTIONAL LAW (National Quar- 
antine). W.E. Walz analyzes the cases on the 
constitutionality of federal regulation of quar- 
antine in the January Michigan Law Review 
(V. iv, p. 189). Admitting that quarantine 
primarily comes under the police power which, 
as it has not been specially delegated to the 
Federal government, is reserved to the states 
respectively or to the people, he submits that 
under the accepted doctrine of the United 
States Supreme Court as to the extent of 
the power to regulate interstate commerce, 
Congress has power indirectly to regulate 
interstate quarantine because it admits and 
requires uniformity of regulation. Such regu- 
lation, moreover, is an imperative necessity 
for the entire nation in the interest not only 
of interstate commerce but national health. 
Of this he says: 

‘That the power of Congress to regulate 
commerce may be used by it, not only for the 
advancement of commerce, but also for the 
promotion of other objects of national con- 
cern, even to the partial or total destruction of 
commerce itself, as in the days of the Em- 
bargo Act, cannot easily be doubted. The 
power has certainly been so used in the past, 
although its exercise to this extent, while still 
constitutional, represents an extreme that 





could be justified only by the exigencies of a 
national crisis such as existed in the early days 
of the Republic.”’ 

There have been dicta in the cases dealing 
with transportation of both persons and prop- 
erty which sustain this view. He further con- 
tends, in accordance with the doctrine of the 
late Professor Thayer, that the question 
whether the regulation of quarantine is a 
national question within the scope of the in- 
terstate commerce clause is one which should 
be determined by Congress and not by the 
courts. 

CORPORATIONS (Partnership). Francis 
M. Burdick discusses, in the January Columbia 
Law Review (V. vi, p. 1), the effect of failure 
to complete an attempted incorporation, in an 
article entitled, ‘‘ Are Defectively Incorpo- 
rated Associations Partnerships?’’ He con- 
tends that they should be so regarded, and that 
this result is just inflicting no more hardship 
than where one who supposes he is a special 
partner in a limited partnership finds that he 
is a general partner, owing to failure to comply 
with the statute. Since incorporation has 
become the act of the individuals organizing 
the association, compliance with the statutory 
requirements is the only condition of obtain- 
ing the franchise, with the consequent limita- 
tion upon the corporators’ liability for the 
association debt, and there is no longer any 
reason for the rule that the validity of a cor- 
poration shall not be attacked collaterally. 
Nor is this right to sue the individual mem- 
bers a change of their contract any more than 
the right of a creditor to sue a dormant part- 
ner of whom he did not know at the time of 
the making of the contract. There is no 
ground for any estoppel of creditors. The 
principal objection to holding them as partners 
has been the unfairness of imposing upon them 
a relation which they not only did not intend 
to assume but which they expressly intended 
to avoid. There is, however, an intent to 
carry on a common business with the capital 
contributed, and by agénts designated by the 
contributors in accordance with the will of the 
contributors for their profit. The author sub- 
mits that nothing here is lacking but the in- 
tention to incur the liability of partners, and 
the absence of this he thinks should make no 
difference. ‘‘ The intention to secure this ex- 
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emption is not in truth and ought never to be 
considered the equivalent of an intention not 
to form the relation which the law regards as 
that of partnership. It is the failure to dis- 
tinguish between these two intentions and con- 
sequent confusion of thought that have led so 
many judges to hold that defectively incor- 
porated associations are not partnerships.” 

He finds that in almost all jurisdictions the 
exemption from partnership liability is lim- 
ited to cases where incorporation has gone so 
far as to form what is called a de facto corpora- 
tion. Massachusetts, however, seems to go 
even farther. 

CORPORATIONS (Stockholders). ‘‘ The 
Issue of Corporate Stock for Property Pur- 
chased — A New Phase,’’ by Leonard M. Wall- 
stein, in the January Yale Law Journal (V. xv, 
p. 111), discusses the familiar rule of corpora- 
tion law embodied in the New Jersey statute, 
that ‘‘in the absence of actual fraud in the 
transaction the judgment of the directors as 
to the value of the property purchased shall 
be conclusive.’”’ He explains that this was 
really only the statement of the common law 
of New Jersey as it existed prior to the statute, 
and‘that the doctrine was essential to relieve 
business men from the dangers incident to 
applying the stricter doctrine of some states 
allowing recovery of the difference between 
the price as paid in stock and the fair value of 
the property purchased. The more liberal 
tule has been availed of by promoters for the 
purpose of stock watering, since the question 
of value is entirely a matter of opinion, and 
most courts have regarded the mere fact of 
over valuation as no evidence of actual fraud 
except in the most extreme cases. The ques- 
tion now arises whether the customary method 
of the corporation shops of having the prop- 
erty valued by a board of dummy directors 
who know nothing about it except what they 
are -told is a compliance with the statute. 
The author contends that while this of itself 
is not actual fraud within the meaning of the 
statute it is not a ‘“ judgment.”’ 

“By ‘judgment’ all who use the term 
mean the conclusion reached by one who takes 
the attitude of a judge, that attitude implying, 
first, knowledge of or acquaintance with the 
matter to be judged, and secondly, collation 
of and deliberation upon the various elements 





of fact upon which a conclusion must be 
based.” . 

He insists that the word ‘“‘ judgment ”’ is 
important and should be given its proper 
meaning. 

‘* Accordingly, in the hypothetical case, evi- 
dence tending to show that the directors were 
‘dummies’ is admissible, and on proof of 
that fact complainant should recover. But 
let this be clearly understood. The ground 
of complainant’s recovery is not, that by fail- 
ing to exercise their judgment the directors 
were ipso facto guilty of actual fraud. That 
is not the contention. The contention is, that 
in order to make the action of the directors in 
taking property for stock conclusive, two re- 
quirements must under the statute have been 
fulfilled — namely, an exercise of judgment 
must have been present and actual fraud must 
have been absent; that failure to satisfy ezther 
of the requirements renders the stockholder 
liable, and that in the case under considera- 
tion the stockholder is liable because the 
former was not satisfied. 

‘*In conclusion, it may be well to point out 
that, if the contention that the statute re- 
quires the directors to act in a judicial capacity 
in order that their action in exchanging stock 
for property may be conclusive is sound, it 
follows, since no man may be the judge in his 
own cause, and since this maxim applies not 
only to judges eo nomine but also to all persons 
exercising judicial functions, that, even though 
the ‘dummy directors’ did come to a judg- 
ment, properly speaking, such judgment, if 
they were ‘ dummies’ in the true sense of the 
term, is not conclusive, because they were the 
creatures of one of the parties interested in 
the matter to be judged.” 

CORPORATIONS (see Constitutional Law). 

CRIMINAL LAW (Capital Punishment). In 
the December Virginia Law Register (V. xi, 
p. 625), William E. Ross discusses ‘“‘ The 
Death Penalty — Reasons for its Abolition,” 
and forcefully states the familiar arguments 
that the death penalty not only does not 
attain the purposes of criminal punishment 
but actually prevents their attainment by 
serving as an incentive to the morbid vanity 
of criminals, and reducing the certainty of 
punishment, owing to the dislike of juries to 
convict where the punishment is death. Much 
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interesting evidence on these points is cited. 
He contends that life imprisonment is a suffi- 
cient protection of society, is more likely to 
be imposed on the guilty, and leaves a loop- 
hole for the rectification of the occasional mis- 
takes inevitable in the process of justice. The 
danger of escape and the abuse of pardons he 
regards as avoidable evils not important 
enough to justify our retention of the death 
penalty. The experiences of those communi- 
ties where it has been abolished seems also to 
sustain his contentions. 

CRIMINAL LAW (Intent). ‘‘ Limitations 
upon the Rule that Criminal Intent may be 


presumed from the Act itself,” by D. W. 


Crockett, Central Law Journal (V. \xii, p. 1). 

EDUCATION. In an article entitled ‘‘ Law 
as a Culture Study” in the January Michi- 
gan Law Review (V. iv, p. 179), Edson R. 
Sunderland contends that an opportunity for 
the study of law should be given undergradu- 
ates in our universities and that it should not 
be monopolized by professional students. As 
a means of mental discipline and a prepara- 
tion for a useful life, which are the basis of 
modern university education, he submits that 
the study of the law is superior to many 
courses now offered in the colleges. As the 
study of the physical sciences is more impor- 
tant than pure mathematics owing to the 
interjection of concrete elements which make 
certainty of result more difficult and hence 
enhance the difficulty and interest of the prob- 
lem, so the law deals with a still more com- 
plicated situation. 

‘* When, however, we reach the domain of 
human experience, and try to formulate rules 
of human conduct, we find the most compli- 
cated field of all. The impulses and motives 
of men are as countless as the sands of the sea. 
Every person stands in a more or less intimate 
relation to his family, his neighbors, his friends, 
his business associates, his church, his party, 
his city, his state. His conduct is directed by 
considerations of love and hate, generosity, 
avarice, ambition. He moves in a society 
made up of men, women, children, friends, 
husbands, wives, laborers, idlers, the rich, the 
poor, politicians, farmers, merchants, corpo- 
rations, teachers, public officers. He is influ- 
enced by the people he meets, the books 
he reads, the religion he professes, the work he 
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does, the places he visits, the misfortunes he 
suffers, and the pleasures he enjoys. Out of 
the midst of such a myriad of shifting, un- 
certain, and unknown conditions, where no 
two persons are ever subject to the same 
forces, and no two situations are ever alike, 
the law endeavors to bring order and system. 
And order and system it has brought, but 
only through the toil and trial of centuries. 

‘A field so vast and so intricate, whose 
problems are so closely interwoven and inter- 
related that an adequate handling of one im- 
plies familiarity with the principles underlying 
all, is a field rich in possibilities for mental 
culture. The technical features are inci- 
dental, not substantial. Beneath them always 
appears the broad practical question, What 
legal principles are applicable to the facts of 
the given situation? To take the facts in a 
given case, study them in their relation to the 
various principles of law which seem to bear 
upon them, segregate the material and rele- 
vant facts from those which are irrelevant, 
weigh the former and judge of their compar- 
ative importance, apply to this sifted and 
coérdinated group of facts appropriate and 
correct legal principles, and present the whole 
case in logical and well-reasoned complete- 
ness, is a task which calls for a high order of 
mental effort.” 

He also relates the history of the separation 
of the study of law from the other courses, 
and finds that it was due largely to accident 
and to medieval prejudices which have no 
modern application. The courses on com- 
mercial law now given in some colleges he 
regards as wholly inadequate. 

ESTOPPEL (see Agency). 

EVIDENCE (Witnesses). ‘‘ Memoranda to 
Refresh Mind of Witness and as Substitute 
for Witness’s Recollection,’’ by John D. Lind- 
say, Bench and Bar (V. iii, p. 97). 

EXECUTIONS (Exemptions). In the De- 
cember American Law Register (V. liii, 
p. 721), Stanley Folz discusses ‘‘ Exemption 
After tracing the 


history of the relaxation of restrictions on 
the collection of debts as England changed 
from a feudal to a commercial state and, the 
subsequent humanitarian movement to re- 
lieve debtors from the drastic operation of 
this liberty, he shows the various modern 
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forms of exemptions. These were founded 
upon the theory that it was detrimental to 
the best interests of the state to completely 
impoverish a debtor and thus make him and 
perhaps his family a burden on the public. 
Once started on this tendency popular legis- 
latures have, as might be expected, run to 
the opposite extreme. This is especially true 
in the western and southern states which, 
until recently, were debtor communities and 
desired to attract settlers. 

“The exemption laws seem thus to be 
founded upon sound principles of public policy. 
Whether framed with a view to the protec- 
tion of families alone, or contemplating the 
protection of the debtor himself besides, these 
laws are an expression of the regard of the 
state for its own highest interests, in preserv- 
ing the efficiency of its citizens from total 
impairment. When exemption laws so far re- 
strict the scope of execution as to accomplish 
more than this, they unduly limit the rights 
of creditors, with mischievous results in de- 
basing commercial and moral standards and 
bringing the efficacy of the«processes of the 
law into disrepute. Such excessive exemptions 
cannot be justified. On the other hand, the ex- 
emption laws should be broad enough and 
should be so construed as to accomplish their 
object. The right of a creditor to complete 
satisfaction is one that the law should permit to 
be pursued to the fullest extent, saving only 
that in its pursuit, for its own welfare, the 
state should not permit the debtor to be so 
far impoverished as to render him and those 
dependent upon him a charge upon the com- 
munity without the means of subsistence or 
of continuing at some gainful occupation.” 

The author criticises the doctrine of some 
states which permits a debtor by contract to 
deprive himself of the benefit of the exemp- 
tion laws. He thinks that so far as such laws 
are desirable they should be enforced like the 
usury laws which are based upon the same 
public policy, and that a debtor should not be 
allowed to contract away their protection. 

EXECUTORS AND ADMINISTRATORS 
(Judgments). A recent decision of a United 
States Circuit Court in a case involving the 
fees of the late Colonel Ingersoll, is criticised 
by Thaddeus D. Kenneson in the January 
Columbia Law Review (V. vi, p. 15) in an 





article entitled ‘‘ The Relation to Each Other of 
Different Administrators ofthe Same Deceased,”’ 
in which he contends that a judgment for or 
against an administrator in one jurisdiction 
should be binding upon an ancillary adminis- 
trator of the same estate in another jurisdic- 
tion. In the case in question, however, after 
failure of one administrator in an action in one 
jurisdiction, another administrator in another 
jurisdiction was allowed torecoveron the ground 
that the administrators in different jurisdictions 
were not in privity of estate. The author ad- 
mits: that they were not in privity of estate 
and calls attention to the fact that successive 
administrators in the same jurisdiction are 
not, but he submits that the judgment is con- 
clusive for another reason, namely that they 
may be said to be in official privity or that 
each is in privity with the decedent whom 
he represents, and that just as successive 
administrators in the same jurisdiction are 
bound by a judgment for or against the prior 
administrator so ancillary administrators in 
different jurisdictions should be. An exam- 
ination of the authorities seems to sustain his 
contention and upon principle it seems just 
whether the administrator be regarded as the 
representative of the deceased or as the repre- 
sentative of the creditors. 

HISTORY (Public Policy). In the January 
Harvard Law Review (V. xix, p. 151) Prof. 
C. C. Langdell elaborately reviews Professor 
Dicey’s recent work entitled, ‘‘ The Relation 
Between Law and Public Opinion in England 
During the Nineteenth Century,” in an article 
entitled ‘‘ Dominant Opinions in England 
During the Nineteenth Century in Relation to 
Legislation as Illustrated by English Legis- 
lation or the Absence of it During that Period.” 
It is this latter title which the reviewer deems 
more truly expressive of the real scope of 
Professor Dicey’s book. The book declared, 
“that the dominant current of opinion pecu- 
liar to the first third of the century was a 
combination of the optimism of the time of 
Blackstone and that dread of innovation and 
revolution which had been inspired in Eng- 
land by the French Revolution. This opin- 
ion ceased to be dominant on the passing of 
the Reform Bill of 1832, and Professor Dicey 
says it would have ceased to be dominant 
several years sooner but for the fact that the 
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unreformed House of Commons was not 


-sufficiently responsive to public opinion. Pro- 


fessor Dicey calls the period during which it 
was dominant the period of quiescence or 
stagnation, or the period of old toryism, as 
distinguished from the new toryism, which 
calls itself conservatism. Of course the legis- 
lative characteristic of the period was the 
absence of legislation. 

‘On the passing of the Reform Bill of 1832, 
the period of quiescence gave place to the 
period which Professor Dicey calls the period 
of individualism, or Benthamism, or of Ben- 
thamite liberalism. It was called the period 
of individualism because, during that period, 
the leading aim of legislation was to secure to 
every person the greatest practicable amount 
of individual freedom, and, on the other hand, 
to impose upon every one the sole responsi- 
bility of taking care of himself. 

‘Individualism ceased to be dominant at 
about the beginning of the last third of the 
century, and then gave place to what he calls 
collectivism, and sometimes socialism. With 
him, however, the term ‘ collectivism ’ seems 
scarcely to mean more than anti-individual- 
ism, though the term would seem to have at 
least this affirmative meaning, that it favors 
the interference of the state in behalf of some 
persons or classes, and, therefore, at the 
expense of others. 

‘“ A conspicuous and most interesting fea- 
ture of the book is the manner in which the 
author brings out the fact that a dominant 
current of public opinion and also one or 
more counter-currents commonly exist side 
by side, the latter constantly opposing and 
modifying, in a greater or less degree, the 
action of the former.”’ 

The period of individualism contrary to 
what might be expected, was a period of great 
legislative activity in contrast with the legis- 
lative quiescence of the preceding period. 
This, however, was due to the necessity of 
removing restrictions upon liberty previously 
existing. The method by which individual- 
ism was finally overthrown was through an 
alliance between toryism and the working 
classes, as the old toryism had been overthrown 
in 1832 by an alliance between the Bentham- 
ites and the Whigs. This was at first uncon- 
scious but later an express alliance working 





in the field of legislation in the study of fac- 
tory operatives. 

“It must not be supposed, however, that 
collectivism has advanced itself by the same 
method as individualism, nor that it has pro- 
duced the same effect upon the conservative 
party that individualism did upon the Whig 
party. Individualism was a doctrine and a 
theory; was loudly proclaimed and aggressive. 
Collectivism, on the other hand, is not a theory, 
but a practice. It is an influence which is not 
openly acknowledged. 

“In short, the conservative party has 
never adopted socialism as part of its creed, 
as the whig party did individualism. It has 
courted the working classes, but it has done 
so, not by adopting their theories, but by mak- 
ing concessions to them, and by conferring 
upon them great practical benefits, or at 
least, what the latter so regarded. It is to be 
remembered also that paternalism in govern- 
ment was always a part of the tory creed.”’ 

The book also discusses by way of illustra- 
tion, some of the cross currents of opinion 
effective during the period such as that relat- 
ing to the established church. Of the book as 
a whole, the reviewer says: ‘‘ Any American 
who wishes to know the England of the 
nineteenth century as if he were a native, will 
find in Professor Dicey, who is the worthy 
successor of Blackstone, an incomparable 
instructor. 

INSURANCE. “ Briefs on Insurance,’ by 
Roger S. Cooley, West Publishing Co., St. 
Paul, 1905. The title to this book is some- 
what misleading as it contains not merely a 
collection of disconnected briefs but an analy- 
sis of the entire field of insurance law sup- 
ported by full citations of cases and in many 
instances by extended abstracts. The form 
of the book is decidedly novel as is indicated 
by the title. © Unlike many text-books it 
frankly confesses to be a collection of abstracts 
of cases arranged under appropriate analytical 
headings. Though the work will prove of 
little value to students, it will be very useful 
to the practitioner who has to prepare briefs 
on insurance law, and from an examination 
by the reviewer in the course of his practice 
he found it useful and reliable as a means of 
rapidly collecting the American authorities, 
including the most recent decisions. 
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INSURANCE (see Constitutional Law). 

INTERNATIONAL LAW. In the December 
American Law Register (V: liii, p. 738), The- 
odore J. Grayson concludes his commentary 
upon ‘‘The War in the Orient in the Light of 
International Law.”’ In it he briefly discusses 
a number of widely different problems which 
have been involved in the conduct of the war, 
and in general finds that both parties in cer- 
tain directions have exceeded their rights 
under a correct interpretation of the spirit 
of the existing international law. He sug- 
gests several points which must come up for 
decision at the next international conference, 
which he regards as an absolute necessity in 
the light of recent events, in view of the neces- 
sity they have raised fora decision of these 
questions. He believes that the present war 
has been an inestimable boon to international 
law, and will in all probability make for gen- 
eral peace. 

LANDLORD AND TENANT (see Negli- 
gence). 

LEGAL ETHICS. Alfred Hemenway’s ad- 
dress before the American Bar Association 
entitled ‘‘ The American Lawyer,” published 
in the September GREEN Bac is printed in 
the December Albany Law Journal (V. 1xvii, 
P- 347), and the December American Lawyer 
(V. xii, p. 532). 

NEGLIGENCE. ‘‘ The Law of Passenger 
and Freight Elevators,’’ by J. A. Webb. The 
F. H. Thomas Law Book Co., St. Louis, 1905. 
Price, $4.75 net. This is a convenient collec- 
tion of tort cases arising out of the use of ele- 
vators. As these cases multiply it becomes 
necessary to have the cases classified with 
reference to facts as well as reference to law, 
and this is the characteristic of this book. 
There is almost no discussion of principles in 
the book. Indeed its scope would hardly 
admit it. 

NEGLIGENCE (Landlord and Tenant). 
** Liability of a Landlord for Injuries to a Ten- 
ant Caused by Defects in the Leased Prem- 
ises,” by M. C. Freerks, Central Law Journal 
(V. xii, p. 43). 

PARTNERSHIP (see Corporations). 

PERSONS (Domestic Relations). ‘‘ A Ques- 
tion of Martial Rights,” by M. J. Gorman, 
Canadian Law Review (V. v, p. 13). 

PERSONS (see Property, Torts). 





PRACTICE. ‘ Brief Making and the Use 
of Law Books,” by William M. Lile, Henry S.. 
Redfield, Eugene Wambaugh, Alfred F. Mason, 
and James E. Wheeler, edited by Nathan 
Abbott, Dean of the Leland Stanford, Jr., Uni- 
versity School of Law, West Publishing Co., 
St. Paul, Minn., 1906. .-This is a series of 
articles on the subject defined in the title. It 
includes ‘‘ The Brief on Appeal” by Mr. Red- 
field, discussing the nature of a brief, the con- 
tents of a brief, and the preparation of a brief. 
““How to Use Decisions and Statutes’ by 
Mr. Wambaugh, ‘‘ American Law Publica- 
tions,’ by Mr. Mason and ‘‘ How to Find the 
Law,”’ by Mr. Wheeler. 

The book contains little that an experienced 
practitioner is not familiar with, but should 
be very useful to the beginner and to the clerk 
in a large office, whose work is usually largely 
brief making, and it will also be useful to 
students in the schools in connection with 
their study of cases. Mr. Mason’s article con- 
tains a convenient collection of the local names 
of state reports, and the appendix contains a 
very valuable alphabetical list of abbrevia- 
tions of reports. Mr. Wheeler’s article con- 
sists of a classification of the law and a sug- 
gestion of various analogous subjects in which 
cases may be found treating upon particular 
subjects. Mr. Wambaugh’s article, like his 
previous book on the same subject, is of great 
value to the student of cases. The book is 
essentially practical and covers a new field. 

PRACTICE (Probate). ‘‘ The System of 
Probate Courts in Connecticut with Some Sug- 
gestions for its Improvement,’ by James 
Kingsley Blake, Yale Law Journal (V. xv, 
p. 131). 

PROCEDURE (Arbitration). R. D. Mel- 
ville discusses ‘‘ Alternative Awards in Arbi- 
trations”’ in the December Juridical Review 
(V. xvii, p. 360) with reference to Scotch 
procedure. He objects to the necessity of 
further reference to the arbitrator after a 
finding on points of law by the court. 

PROCEDURE (Criminal Law). In the De- 
cember Juridical Review (V. xvii, p. 332), 
Honorable Lord Salvesen discusses ‘‘ The 
Justiciary Appeal Court, its Anomalies and 
Limitations,’’ an account of the Scotch sys- 
tem of criminal appeals by a member of the 
court. The most serious limitation he says 
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is that the members of the court have no con- 
trol over the findings of its members sitting as 
single justices, even as to rulings on points of 
law. It is, however, entitled to inquire into 
the regularity of procedure in inferior courts. 
It investigates with scrupulous care regularity 
in procedure, but if the forms have been com- 
plied with it can take no cognizance of the 
most monstrous injustices. He also finds that 
the exercise of its functions in respect to pro- 
cedure are largely beneficial. 

PROPERTY (Domestic Relations). ‘‘ The 
Community Property Law of Washington and 
Non-Residents,” by George Ladd Munn, 
American Lawyer (V. xiii, p. 520). 

SALES. ‘“C. O. D. Sales of Intoxicating 
Liquors,” by B. R. Webb, American Lawyer 
CV. xii, p. s¥5). 

TORTS (Domestic Relations). ‘‘ Action by 
Married Woman for Alienation of her Hus- 
band’s Affections,” by H. N. E., Law Notes 
(V. ix, p. 186). 

TORTS (see Agency, Negligence). 

WILLS. The Scotch cases on “‘ The Exer- 
cise of Powers of Appointment,” are collected 
and analyzed by J. Hossell Henderson in the 
December Juridical Review (V. xvii, p. 371). 

WITNESSES. “The Privilege of Witnesses,” 
by John A. Inglis, in the December Juridical 
Review (V. xvii, p. 340), is a criticism of a 
recent decision of the House of Lords which 
refused to extend the privilege of a patient 





as to confidential communications to a phy- 
sician to testimony at a precognition, which 
seems to be a sort of preliminary hearing in 
Scotch practice. 

WITNESSES (Self-Crimination). In the 
January Yale Law Journal (V. xv, p. 127), 
Henry T. Terry advocates the abolition of 
“Constitutional Provisions Against Forcing 
Self-Incrimination.”” He argues that this was 
a development of a time when punishments 
were particularly severe and ignorance of de- 
fendants was greater than now. The dangers 
which it was supposed to defend, however, 
are shown by experience to no longer exist, 
for under the statutes permitting defendants 
to testify, innocent persons usually avail them- 
selves of it and seldom suffer in consequence. 
The protection is availed of by the guilty to 
obstruct the process of justice. 

His most important reason is that crimes 
most prevalent and injurious to the commun- 
ity now are of a fraudulent and secret nature 
such as conspiracies and combinations. These 
are easy to cover up and at present are not 
punished, largely owing to the impossibility 
of compelling testimony. He emphasizes the 
importance of developing the means of pun- 
ishing those offences because of the effect on 
the morals of the community of failure to 
enforce the laws in such cases. 


WITNESSES (see Evidence). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL 
SUBJECTS 





Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ADMIRALTY. (See Shipping.) 





CONFLICT OF LAWS. (Liability of Share- 
holders.) — The case of Risdon Iron and Loco- 
motive Works v. Furness, to which reference has 
already been made in the GREEN Bac, has now 
been decided by the English Court of Appeal 
(Nov. 10, 1905) adversely to the plaintiffs, thus 
affirming the judgment of Mr. Justice Kennedy in 
the court below. In this case the Copper King 
(Limited), a mining company, was organized 
under the English Company Laws, with its regis- 
tered oifices in London, and with its capital fully 
subscribed and fully paid up, and by its memoran- 
dum of association (charter) was authorized to 
acquire mining rights and lands in the United 
States, and to purchase and to hire machinery, 
and by its articles of association (by-laws) was 
empowered to appoint any person as its attorney 
for the transaction of any business abroad, with 
such powers as it might deem necessary to enable 
the Company’s operations to be validly carried 
on abroad, and to do all such acts and to take 
such steps as might be necessary to comply with 
any statutory enactment, rule or regulation of any 
country where the company might carry on busi- 
ness. The company, as a matter of fact, carried 
on business in California, and for that purpose it 
had to be registered there, and it incurred local 
debts to the plaintiff in the purchase of machinery 
in that State. By the law of California, each 
stockholder of a corporation is individually liable 
for debts contracted by the corporation during the 
time he is a shareholder, according to the propor- 
tion which his holding bears to the subscribed 
capital of the company, and no _ corporation 
organized outside the limits of the State is allowed 
to transact business within the State on more 
favorable conditions than are prescribed by law 
to similar corporations organized under the laws 
of the State. The company’s debt of $10,404.96 
to the plaintiff not having been paid in San Fran- 
cisco, and the company having gone into liquida- 
tion in London. the plaintiff brought its action in 





England against Sir Christopher Furness, one of 
the largest shareholders of the defunct company, 
to charge him for liability for the plaintiff's account 
under the provisions of the California statute. 
The case, which involved a new proposition of law, 
so far as the English courts were concerned, was 
very carefully argued both in the King’s Bench 
Division and the Appeal Court. Mr. Justice 
Kennedy, by whom the case was tried in the first 
instance, held that the defendant’s liability was 
limited by the English Company’s Acts, under 
which the Copper King was registered, and an 
English Court could not recognize, as a valid 
cause of action, a claim in respect of the debts 
of the company drising by virtue of the law of a 
foreign country which was inconsistent with the 
limitations of the shareholders’ liability according 
to English law; and that any proceeding by the 
company in California to enlarge the liability of 
the shareholder beyond that fixed by the charter 
of the company was ultra vires. In arguing the 
appeal for the California Company Mr. Montague 
Lush, K.C., contended that the cause of action 
against the defendant was transitory, and if he 
was liable in California he was liable in England; 
that when persons become members of a company 
they were bound by the articles; that the articles 
in this case empowered them to carry on business 
abroad and to take such steps as might be necessary 
to comply with any statutory requirement in any 
country where the company might carry on busi- 
ness; that the defendant had inpliedly given the 
company authority to contract in his behalf in 
California, and that he could not be heard to say 
that he had no knowledge of California law. 
The Lord Justices, without calling upon counsel 
for the defendant, dismissed .the appeal. The 
Master of the Rolls, in giving his judgment, said 
he agreed with Mr. Justice Kennedy -that it might 
be that there was a general power given to the com- 
pany to carry on business in a foreign country, 
but underlying that power was the fundamental 
fact that the company was a limited liability com- 
pany, and whatever power it possessed must be 
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taken as not inconsistent with the constitution of 
the company. All the English authorities were 

. consistent with this view. He distinguished Bank 
of Australia v. Harding (9 C.B. 661); Bank, etc. v. 
Nias (16 Q.B. 717), Copin v. Adamson (L.R. 9 
Ex. 345) and Pinney v. Nelson (183 U.S. 144) 
which were relied upon by the plaintiffs. 


The extraordinary provisions of the California 
statute can hardly have extra-territorial effect; 
nor is joining such a company a submission by the 
member to the local laws of every state in which 
it has power to act. Pinney v. Nelson is confined 
to the case where the corporation is expressly 
formed to do business in California. Even if we 
could suppose that the law of California had power 
to impose a liability on the defendant, such a 
liability would hardly be enforced in another juris- 
diction. Mandell v. Fogg, 182 Mass. 582. 

J. H. B. 


CONSTITUTIONAL LAW. (Corporations — 
Amendment of Charter — Insurance.) N. Y. S. C. 
Sp. Term. — The legal aspect of the controversy 
as to the control of the Equitable Life Assurance 
Society is presented in Lord v. Equitable Life 
Assurance Society of the United States, 94 N. Y. 
S. 65. A statement of some. of the facts relative 
to the organization of the corporation is necessary 
to a correct understanding of the holding of para- 
mount importance in this case. The company 
was organized under New York Laws, 1853, p. 887, 
c. 463, authorizing companies formed thereunder 
to provide by charter the mode of exercising their 
corporate powers in the manner of electing direc- 
tors and officers, and the time of their election. 
Its charter provided that the shares of its capital 
stock should be personal property; that the hold- 
ers might receive a semiannual dividend not to 
exceed 34 per cent; that the earnings and re- 
ceipts of the company should be cumulated; that 
the corporate powers should be vested in a board 
of 52 directors, and should be exercised by them 
and such officers and agents as they might appoint 
and empower; that they should elect annually 
from among their number a president; that each 
member of the board should be the proprietor of 
at least five shares of stock; that the number 
might be reduced by its action to at least 24; that 
directors should be elected by ballot, a plurality 
of votes electing; that every stockholder should 
be entitled to one vote for every share of stock 
held by him, and that the vote might be given in 
person or by proxy; that the board, after giving 
notice at the two previous meetings, might, by a 
vote of three-fourths of all the directors, provide 
that each life policy-holder who should be insured 
for not less than $5,000, should be entitled to one 





vote, but that such vote should be given person- 
ally and not by proxy; that the business should 
be conducted on the ‘‘mutual plan”; and that 
each policy-holder should be credited with an 
equitable share of the net surplus after its ascer- 
tainment by the officers. The company’s busi- 
ness resulted in the accumulation of a surplus. 
In this situation it is held that a proposed amend- 
ment of the charter providing that the Board of 
Directors might be diminished to 28; that the 
directors, each of whom should be a policy-holder 
or a proprietor of at least five shares of the capital 
stock, should be chosen by ballot by the stock- 
holders and the policy-holders, six vacancies 
occurring annually to be filled by a plurality vote 
of the stockholders, and the other seven to be 
filled by a plurality vote of the policy-holders, 
each policy-holder having been such for twelve 
months prior to the election, being entitled to 
one vote, which might be given in person or 
proxy; was as to stockholders objecting and who 
claim an interest in the surplus, repugnant to the 
Federal and State constitutional provisions for- 
bidding the deprivation of property without due 
process of law. 


CONSTITUTIONAL LAW. (Due Process of 
Law -- Imprisonment of Insane Defendant after 
Acquittal.) U.S. C. C. for W. D. of Wash. -- A 
holding as to the validity of a statute of the State 
of Washington, which is of more than local in- 
terest, because of more or less similar statutes in 
other states, is contained in the case of Brown v- 
Urquhart, 139 Fed. Rep. 846. The Washington 
statute (2 Ballinger’s Ann. Codes of St., § 6059), 
provides that where a person tried for crime shall 
be acquitted by reason of insanity, the jury in 
their verdict shall state that it was given for 
such cause, and that thereupon, if the discharge 
of such insane person shall be considered by the 
court manifestly dangerous to the peace and 
safety of the community, the court may order 
him to be committed to prison. This statute is 
held to be constitutional and valid when con- 
strued in harmony with the general provisions of 
the Criminal Code, which require a conviction in 
orderly proceedings, and after a fair trial, prior to 
the rendition of the judgment under which a 
person may be imprisoned. It is, however, held 
that it does not authorize the judge of a trial 
court to commit a defendant to jail after a verdict 
of acquittal on the ground of insanity without a 
new arraignment upon a formal complaint and 
the opportunity to defend; and an imprisonment 
on an order so made, based entirely on the ver- 
dict of acquittal and proceedings in the criminal 
case, is without due process of law, and in viola- 
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tion of the prisoner’s rights under the 14th Amend- 
ment of the Federal Constitution. 


CONSTITUTIONAL LAW. (Due Process — 
Taxation — Situs.) U. S. S. C.—A decision of 
some moment as to the power of the State to tax 
property not actually within its jurisdiction, is 
contained in Union Refrigerator Transit Companv 
v. Commonwealth of Kentucky, 26 Supreme Court 
Reporter, 36. A statute of Kentucky provides 
that all real and personal estate within the State, 
and all personal estate of corporations residing in 
the State, and of all corporations organized under 
the laws of the state, whether the property be in 
or out of the State shall be subject to taxation 
unless the same be exempt from taxation by the 
Constitution, etc. The Union Refrigerator Trans- 
it Company was the owner of 2,000 cars which 
were employed by the company by renting them 
to shippers who took possession of them from 
time to time at Milwaukee, Wis., and used 
them for the carriage of freight in the United 
States, Canada, and Mexico, the company being 
paid by the railroads in proportion to the mileage 
made over their lines. The company insisted 
that the correct method of ascertaining the num- 
ber of cars to be assessed for taxation in Ken- 
tucky, was to ascertain and list such a proportion 
of its cars as under a system of averages upon their 
gross earnings, were shown to be used in the State 
of Kentucky during the fiscal year. The lower 
court approved of this method of assessment, but 
the Kentucky Court of Appeals held that the 
entire 2,000 cars were assessable in Kentucky. 
The Federal Supreme Court holds that it is essen- 
tial to the validity of a tax that the property 
shall be within the territorial jurisdiction of the 
taxing power, and that by the taxation in Ken- 
tucky of the cars used in other states, the corpo- 
ration was denied due process of law. The cases 
are analyzed, and it is pointed out that the cases 
which hold that personal property is taxable at 
the domicile of its owner nearly all relate to in- 
tangible property such as stocks, bonds, interest, 
and other choses of action, and that as real prop- 
erty is visible, easily found, and difficult to con- 
ceal and the tax readily collectible, it should be 
taxed at its situs. 


In this case, as Judge Holmes hinted in his dis- 
senting opinion, the court appears to have allowed 
its economic theories to get the better of its legal 
principle that the result reached is good economi- 
cally may be granted. But as the same court has 
often pointed out the common law is familiar with 
three kinds of taxation: on property, on persons, 
and on business. It is clear that Kentucky could 





not duly lay a property tax, strictly so-called, on all 
these cars; but as the corporation was a Kentucky, 
corporation the common law was familiar with a 
practice by which it should be taxed by Kentucky 
in proportion to all its personal property every- 
where. This is the first decision in which it is 
even hinted that a state may not so tax its own 
corporations. A legal process which is familiar 
to common lawyers is due process of law. 
J. H. B. 


This case, affirming D. L. & W. R. Co. v. Penn- 
sylvania, 198 U. S. 341 (1905), seems definitely to 
commit the United States Supreme Court to the 
doctrine that a state cannot constitutionally tax 
tangible personal property owned by a resident, . 
but situated out of the taxing state — certainly a 
wholesome rule. Most of the judicial statements 
to the contrary, are, as the court points out, dicta. 
To the solitary decision it finds opposed to its view 
should probably be added Bemis v. Board of Alder- 
men, 14 All. 366 (1867), which, under the Massa- 
chusetts statutes then in force, seems to be a case 
of a tax on chattels outside the state and not 
merely one on a partner’s intangible interest in a 
partnership. The state cases cited in favor of the 
court’s opinion nearly all turn upon the interpre- 
tation of tax laws and involve no constitutional 
question; but the decision is a logical and desirable 
step in the direction the court has so long traveled, 
of construing the Fourteenth Amendment to for- 
bid substantially all arbitrary and oppressive inter- 
ference with personal and property rights. 

It should be noticed, however, that the statutes 
the Federal courts have so far dealt with have 
been construed as intended to impose taxes on 
property as such. A stronger argument could be 
made in favor of a tax imposed on the person of a 
resident, measured by the value of his personal 
property wherever located. Such a tax would 
bear some resemblance in principle to an income 
tax. State v. Bentley, 23 N. J. L. 532, 542 (1852). 
Of course, any state granting a franchise to a 
corporation can virtually escape the effect of the 
principal case by measuring the tax on the fran- 
chise by the value of the corporate property where- 
ever located. 


James P. Hall. 


CONSTITUTIONAL LAW. (Sales in Bulk — 
Statute.) N. Y. C. of A.—In Wright v. Hart, 
75 Northeastern Reporter, 404, the Court of Ap- 
peals decides that New York Laws, 1902, p. 1249, 
c. 528, providing that a sale of any portion of a 
stock of merchandise other than in the ordinary 
course of trade in the regular and usual prosecu- 
tion of the seller’s business, or the sale of an entire 
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stock of merchandise in bulk shall be fraudulent 
as against the creditors of the seller unless at 
least five days before sale a full and detailed in- 
ventory is made and the purchaser makes ex- 
plicit inquiry of the seller as to the names of 
creditors and notifies them, etc., is in conflict with 
New York Constitution, Art. 1, §§ 1, 6, and United 
States Constitution Amend. 14, § 1, guarantying 
the equal protection of the laws and forbidding 
deprivation of property without due process of 
law. This law, the court says, finds no justifica- 
tion in the police power, but so interferes with the 
freedom of contract as to be in violation of the 
Constitution. It is pointed out that the practical 
effect of the law is to require the seller to pay all 
_ his debts before he can dispose of his property, 
and this whether the debts are due or not, and 
whether they are in dispute or not. He is re- 
quired to pay creditors who have no legal, equi- 
table or moral claim on the proceeds of the prop- 
erty, and if he depends upon the proceeds of the 
particular sale to pay his debts he must pay them 
before he gets the money. Thereby, an intending 
seller is under the necessity of practically obtain- 
ing the consent of his creditors before he can 
make a sale. The purchaser must also pay claims 
that are in dispute, whether he is right or wrong 
in the dispute. This, the court says, may not be 
a literal taking of property without due process 
of law, but is an annihilation of its value and a 
destruction of its attributes, so that while the 
owner is permitted to retain his property in name, 
he is deprived of its essence and substance. 


Sales in Bulk Acts in substantially the form of the 
New York statute have been enacted in over twenty 
states. The highest courts of the states of Ten- 
nessee (Nessv. Borches, 109 Tenn. 398), Washing- 
ton (McDaniels v. J. J. Connelly Shoe Co., 30 Wash. 
549), Connecticut ( Walp v. Mooar, 76 Conn. 515), 
and Massachusetts (J. P. Squire Co. v. Tellier, 185 
Mass. 18), have sustained the constitutionality of 
such legislation, while in Ohio (Miller v. Crawford, 
70 Ohio St. 207), and Utah (Block v. Swartz, 27 
Utah, 387), the courts are in accord with the New 
York decision. Inthe New York case the court was 
divided four to three against the constitutionality 
of the act. The principal majority opinion, written 
by Judge Werner, holds that the statute is class 
legislation imposing upon merchants, manufac- 
turers, and jobbers, burdens that are destructive of 
their legitimate business. Not differentiating be- 


tween sales that are honest and those made with 
intent to defraud the statute sweeps away vested 
constitutional rights of liberty‘and property, and 
transcends the common limits of the police power of 
the state. In addition to these reasons, Judge Haight, 





in a concurring opinion, adds, “ that the statute 
unnecessarily and unreasonably restricts the power 
to contract.” In an able dissenting opinion, Judge 
Vann believed the statute constitutional. ‘‘ Such 
interference with liberty and such limitations upon 
the use of property, although arbitrary and incon- 
venient, have always been regarded as valid in 
order to prevent fraud and promote justice.”? The 
Court has only to pass upon the question of power, 
not of policy. The enactment of such a statute is 
clearly with the police power of the State. Although 
the question is a close one the better view seems to 
favor the constitutionality of the act. A statute is 
not objectionable as applying to a particular class 
if it applies to all who come within the reason for its 
enactment. 

Commonwealth v. Danziger, 176 Mass. 290. 

Rideout v. Knox, 148 Mass. 368. 

Moore v. Mo., 159 U. S. 673. 

Atchison, etc., R. v. Matthews, 174 U.S. 96, 103. 

“It is within the undoubted power of govern- 
ment to restrain some individuals from all con- 
tracts, as well as all individuals from some con- 
tracts.” 

Frisbie v. U. S., 157 U. S. 160, 165. 

Generally this statute may be sustained by the 
same line of arguments that have justified oleo- 
margarine statutes. 

Plumley v. Mass., 155 U. S. 461.; 
or prohibitions of marginal stock transactions. 

Otis v. Parker, 187 U.S. 606; 
or a hundred other similar limitations on personal 
liberty or the enjoyment of property under the 
police powers of the State. It is not for the court 
to judge whether the statute is commercially wise 
or unwise, desirable or undesirable. That is for 
the legislature alone. 

Lee M. Friedman. 


The long list of statutes regulating the sale of 
merchandise in bulk is given in the dissenting 
opinion. Acts of this nature have been declared 
unconstitutional in Utah (76 Pac. 22) and, as to 
certain features, in Indiana (72 N. E. 119); but have 
been sustained in the majority of jurisdictions 
(Connecticut, Massachusetts, Ohio, Oklahoma, 
Tennessee, Washington) the opinions delivered in 
the New York case reveal the usual and hopeless 
divergency of views as to the extent of the police 
power. 

In view of the fact that the prevailing opinion 
lays stress upon the failure of the act to differentiate 
between sales that are honestly made and sales that 
are made with intent to defraud, attention should 
be called to an amendment of the law made in 
1904 (ch. 569) and not passed upon by this decision 
by which sales not complying with the act are 
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made only presumptively fraudulent, and not 
absolutely void. 
E. F. 


This decision is important, as the latest judicial 
pronouncement upon a novel species of legislation 
which has swept over the country during the last 
five years. Statutes designed to accomplish the 
same end and similar in form and provisions have 
been adopted during that period in twenty-one 
states and in the TS&trict of Columbia. (Illinois 
should be added to the list given in the principal 
opinion. Laws of Illinois, 1905, page 284.) Some 
of these statutes differ in one important respect 
from the original New York statute, in that they 
provide that sales in violation of their require- 
ments shall be only presumed to be fraudulent, 
whereas the New York and some other statutes 
make sales in violation thereof absolutely fraudu- 
lent and void. Since the action in the present case 
was instituted, the New York statute has been 
amended so as to correspond in that particular 
with the first-mentioned class of statutes on this sub- 
ject. (Laws of New York, 1904, ch. 569, p. 1385.) 
The New York Court of Appeals held the statute, 
in its original form, invalid by a vote of four to 
three, and the vigorous dissenting opinion is well 
worth reading. Eight of these statutes have been 
passed upon by courts of last resort, with varying 
results, as to their constitutionality as shown in the 
opinion in the principal case. The Massachusetts 
statute, almost identical with the original New 
York statute was declared constitutional in Squire 
& Co. v. Tellier, 185 Mass. 18; while the Utah act 
also very similar to the New York statute except 
that it made a violation of its terms a crime was 
held invalid, Block v. Schwartz, 27 Utah 387. 

All of the other statutes thus far declared con- 
stitutional provide that sales not complying there- 
with shall be only presumptively fraudulent and 
void, though the Tennessee court apparently gives no 
attention to that term in the act, which it upholds 
in Neas v. Borches, 109 Tenn. 398. The Wis- 
consin court on the other hand places great empha- 
sis upon that clause in the Wisconsin statute. 
Fisher v. Herrmann, 118 Wis. 424. Professional 
opinion is likely to divide more or less evenly as 
to the validity of statutes in the form of the original 
New York act. On the one hand it seems clear 
that these statutes, passed as they undoubtedly 
were, largely through the influence of trade and 
mercantile associations to ‘ protect a particular 
class in the community,” do place restrictions upon 
freedom of contract and the right of property. 
But, on the other hand one calls readily to mind many 
statutory restrictions upon that freedom and that 
right, which courts of last resort have expressly 
held to be not violative of any constitutional pro- 





visions, e.g., ‘ fixing the price of elevating grain’’ 
(Munn v. Illinois, 94 U. S. 113), the prohibitions of 
options (Booth v. Illinois, 184 U. S. 425), and the 
numerous statutes making chattel mortgages and 
‘conditional sales” void, unless recorded. But 
it seems reasonably clear that those statutes which 
make sales in violation of their terms, only pre- 
sumptively fraudulent and void,are safer without 
being materially less effective than the first New 
York statute above referred to. 
Henry M. Bates. 


CONSTITUTIONAL LAW. (Trade-marks — 
Use of Arms or Seal of Commonwealth.) Mass. — 
In Commonwealth v. R. I. Sherman Manufactur- 
ing Co., 75 Northeastern Reporter, 71, the statuie 
of Massachusetts declaring that no person or pri- 
vate corporation shall use the arms or the great 
seal of the Commonwealth for advertising or com- 
mercial purposes, is held constitutional. It is also 
maintained that the statute is not in conflict with 
the provision of the Federal Constitution invest- 
ing Congress with power to regulate commerce 
among the states. It is held that the statute does 
not apply to articles manufactured before the 
passage of the act, but’ that in a prosecution for 
violation of the statute the fact that when it went 
into effect the defendant had contracts for the 
manufacture, sale, and delivery of goods bearing 
the prohibited device as a trade-mark, was no 
defense. 


The act sustained by this decision avoided one 
of the objections which the Supreme Court of 
Illinois, in Ruhstral v. People, 185 Ill. 133, held 
fatal to a somewhat similar statute of that state, 
by not attempting to control the use of the national 
symbol, but confining itself to the arms and great 
seal of the Commonwealth; it also avoided the 
interference with vested rights of property, which 
caused the New York statute to be declared uncon- 
stitutional (People v. Van De Carr, 178 N. Y. 
425), by postponing the date of taking effect, one 
year from the date of the passage of the act. The 
decision reiterates the principle previously estab- 
lished, that a valid police regulation may supersede 
existing contracts for the doing of the acts which 
it forbids. 

——— E. F. 


CONSTITUTIONAL LAW. (Waters — Com- 
merce -— Contracts.) N. J. Ch. — An interesting 
holding as to the right of a State to retain within 
its boundaries the waters of its streams is con- 
tained in McCarter v. Hudson County Water Com- 
pany, 61 Atlantic Reporter, 710. It is maintained 
in this case that the State, as the lower riparian 
owner on tidal streams by virtue of its owner- 
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ship of the bed thereof, so far as the tide ebbs and 
flows, has the right to have water in the streams 
reach its property undiminished in quantity, ex- 
cept as it is used by upper riparian owners as part 
of the public, and that it may regulate the manner 
of the disposition of its property rights in the 
water. In consequence of this, it is said that 
New Jersey Pub. Laws, 1905, p. 461, making it 
unlawful for any person to transport through 
pipes water of any fresh water river of the State 
into another State for use therein is not void as a 
violation of the interstate commerce clause of 
the Federal Constitution, inasmuch as the right 
of the State to preserve the common property 
cannot be destroyed merely because the unlaw- 
ful abstracter of the water intends to transport 
it into another State for use therein. It is also 
held that the statute, though enacted subsequent 
to the organization of a company organized under 
the General Incorporation Act, and having the 
right to transport and sell water as a lawful busi- 
ness does not impair the obligation of a contract 
of such company to transport water outside the 
State. 


CONSTITUTIONAL LAW. (See Insurance.) 


COPYRIGHTS. (Musical Composition.) U. S. 
Cc. C. for S. D. of N. Y. — Two copyright points 
of some importance arise in White-Smith Music 
Publishing Co. v. Apollo Company, 139 Federal 
Reporter, 427. The composer of a piece of music 
placed it in the hands of a publishing company 
for publication and sale. The company after- 
ward copyrighted the publication in its own name, 
which action the composer ratified. It is held 
that it might be reasonably inferred that the 
composer intended to authorize the company to 
copyright the publication, and that after his rati- 
fication the company was vested with the legal 
title to the copyright, which would support an 
action for its infringement. A more novel point 
is involved in the proposition that a musical com- 
position, as an idea or intellectual conception, is 
not subject to copyright, but only its material 
embodiment in the form of a writing or print 
may be copyrighted, and a copyright of such a 
printed composition is not infringed by a perfo- 
rated record or sheet designed for use with mech- 
anism to play the composition on a musical 
instrument. 

The reproduction that it was claimed was an 
infringement was designed for use in a mechan- 
ical piano-player, and consisted of a sheet of paper 
with perforations, which it was impracticable to 
read for the purpose of singing or playing the 
composition represented by the perforations 








The theory of copyright is extensively entered 


into, and it is stated that a copyright gives the 
author or publisher the exclusive right of multi- 
plying copies of what he has written or printed, 
and that to be an infringement, the infringing 
article must be a substantial copy of the whole 
or of a material part. Analogous cases involv- 
ing the right to reproduce compositions by means 
of phonographs are cited, and it is held that as 
the perforated sheets can be used only in connec- 
tion with a certain mechanisf. and not as a sub- 
stitute for the printed composition, they do not 
constitute an infringement. 


COPYRIGHTS. (Price Restrictions.) U- S. C. 
C. for S. D. of N. Y. — In Bobbs-Merrill v. Strauss, 
139 Federal Reporter, 155, it is held that where 
the publishers of a copyrighted book printed a 
notice on the page following the fly-leaf, that the 
price of the book at retail was $1 net, and that 
no dealer was licensed to sell it at a less price, 
and the sale at a less price would be treated as 
an infringement of the copyright, such notice did 
not purport to reserve to the publisher any in- 
terest in the book or any right to control it or 
the action of its owner in the use and disposition 
thereof, and was insufficient to constitute a license 
agreement or contract restricting or modifying 
the absolute title acquired by purchasers. It is 
also maintained that where the publisher volun- 
tarily parted with all control over the books by 
selling them to purchasers, such purchasers were 
neither licencees nor agents of the publisher, 
though buying the books for resale, and that con- 
sequently such resale did not, in spite of the 
notice, constitute an infringement of the copy- 
right under Rev. St., § 4964 (U. S. Comp. St., 
Pp. 3413), declaring that it is an infringement of a 
copyright to print or publish a copyrighted book 
without the consent of the proprietor given in 
writing, or knowingly to sell, or expose for sale, a 
copy or copies of such copyrighted book when 
unlawfully printed or imported. 

Law 


CORPORATIONS. (See Constitutional 


Equity and National Banks.) 


CRIMINAL LAW. (Forgery — Telegrams.) 
N. Y. C. of A.—A holding based on a statute 
which, so far as the writer knows, is peculiar to 
the State of New York, is contained in People v. 
Abeel, 75 Northeastern Reporter, 307. Penal 
Code of New York, § 514, subd. 3, provides that 
any person who shall alter or utter any telegram 
or other written communication purporting to 
have been written or signed by another person 
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by which the sentiments, opinions, conduct, char- 
acter, prospects, interests, or rights of such other 
person shall be misrepresented, shall be guilty of 
forgery. Under this statute it is held that the 
false making of a letter of introduction misrepre- 
senting the identity of the defendant and asking 
the employés of the corporation of which the pur- 
ported signer was an officer, to show defendant 
any favors they could, constituted the crime of 
forgery, although there was no injury to the per- 
son whose name was forged to the letter. The 
facts of this case are somewhat peculiar, and the 
admission in evidence of all of them seems to 
furnish some ground for the statement in the dis- 
senting opinion that defendant was in fact, con- 
victed of a crime of which he was not charged. 
It appears that defendant accidentally met a 
certain Miss Anderson who was a telegraph oper- 
ator in a hotel, and becoming enamoured of her, 
represented himself to be a son of a wealthy and 
prominent resident of New York City. After- 
ward, defendant wrote a note to Miss Anderson 
stating that he desired to become acquainted 
with her and afterwards, in an interview, said that 
he would try to get some one to give him a letter 
of introduction. Later, he presented such a letter 
purporting to be signed by one of the vice-presi- 
dents of the Western Union Telegraph Company 
by which Miss Anderson was employed. The pres- 
entation of this letter was followed by a rather 
brief courtship and engagement to marry, which 
failed of consummation because of defendant’s 
sudden disappearance. All these matters were 
admitted in evidence, although the crime charged 
was the making of the letter, and as previously 
remarked, some color is thereby given to the state- 
ment in the dissenting opinion of Cullen, C. J., that 
the defendant was indicted for one offense and 
tried, convicted, and punished for a totally differ- 
ent one. The chief contention of the dissenting 
opinion is that the statute was enacted solely to 
prevent injury to the purported author of the 
falsely-made or uttered instrument, and that as 
no such injury was shown in this case, there was 
no Offense. 


CUSTOM DUTIES. (Forfeitures — False State- 
ments.) — C. C. A., 8th Circ. — A construction of 
act June 10, 1890, c. 407, § 9, is to be found in 
the case of United States v. Ninety-Nine Dia- 
monds, 139 Fed. Rep. 961. The conclusion at 
which the court arrives is one which seems to be 
in accordance with the principles of common sense 
and natural justice, as well as correct legal reason- 
ing. The statute referred to provides that if any 
owner, importer, consignee, agent, or other person 
shall make or attempt to make any entry of im- 
ported merchandise by means of any fraudulent 





or false invoice, or false statement or practice, by, 
means of which the United States shall be de- 
prived of the lawful duties accruing upon the 
merchandise, it shall be forfeited. Under this 
statute an action was brought by the United 
States against one Bockstruck upon the ground 
that he, in making his entry, had declared that he 
was the owner and that one Fink was the seller of 
the merchandise, when the truth was that Bock- 
struck was the consignee and Fink was the con- 
signor. The diamonds had been sent and in- 
voiced to Bockstruck from Antwerp by Fink, 
under an agreement that he should pay the duty 
and the expense of transportation from New York 
and should have the option to keep and buy them 
at the invoice price, or return to Fink any or all 
the diamonds. He paid the duties and the trans- 
portation charges from New York, and had a lien 
on the diamonds for those amounts. Under these 
circumstances it is held that the word ‘‘false’’ in 
the statute means more than ‘‘incorrect’’ or ‘‘erro- 
neous”’ and implies wrong or culpable negligence, 
and signifies knowingly or negligently untrue. It 
is also held in general terms that the words “‘false’”’ 
and “‘falsely’’ in statutes and contracts which im- 
pose forfeitures or penalties for false acts or acts 
falsely done, generally imply culpable negligence 
or wrong; they signify more than incorrect or 
incorrectly, and mean knowingly, or intentionally, 
or negligently false, in the absence of express pro- 
visions in the statutes or contracts, or reasonable 
implications therefrom, their subjects and the 
circumstances to the contrary. In view of these 
principles, it is held that as Bockstruck’s state- 
ment did not deprive the government of any 
lawful duties, it did not constitute an offense under 
the statute. 


CUSTOMS DUTIES. (Illegal Importation of 
Free Goods — Forfeiture.) U.S. D. C. for N. D. 
of N. Y. — A case which appears to be somewhat 
in conflict with United States v. 99 Diamonds, is 
that of United States v. 50 Waltham Watch Move- 
ments, 139 Federal Reporter, 290. In the latter 
case it is held that proceedings for the forfeiture 
of merchandise illegally imported may be sus- 
tained under Rev. St., § 3082 (U. S. Comp. St. 
Ig0I, p. 2014), though the United States has not 
been defrauded of any sum, and there has been 
no intent to defraud. The facts, to be sure, are 
somewhat different, inasmuch as it appears in the 
present case that certain watch movements which 
had been sent into Canada by the manufacturer 
were returned into the United States. without any 
change whatever having been made in them either 
materially or as to their value. The regulations of 
the treasury department required in such cases a 
consular certificate in proof of identification of 
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the goods as having been previously exported 
into Canada from the United States. The goods 
were not dutiable. The object of the owner in 
not properly entering the property was to prevent 
the manufacturer from learning that he was re- 
turning it to the United States. Under these 
circumstances it is held that failure to enter the 
articles at the custom-house was an offense which 
rendered the merchandise liable to forfeiture in 
spite of the fact that the United States was not 
injured in any way. 


EQUITY. (Injunctions —- Stockholders’ Meet- 
ing —- Abuse of Process.) U.S. C. C., S. C. — The 
case of Lucas v. Milliken, 139 Fed. Rep. 816, 
contains a holding relating to the unfair use of 
injunctive process, which seems to be founded 
upon general principles of equity. It appeared 
that two days before the annual election of direc- 
tors by the stockholders of the corporation the 
president of the corporation instituted a suit 
against certain stockholders for the specific per- 
formance of an alleged verbal contract of sale by 
them of a certain number of shares of stock. He 
also alleged that since making the contract they 
had conspired to purchase other stock and there- 
by obtained control of the corporation for ulterior 
purposes detrimental to its interests. Without 
notice, and on an ex parte showing, an order was 
granted restraining the stockholders from voting 
any stock held by them, and restraining the corpo- 
ration from allowing them to vote. This order was 
by the president’s direction withheld until after 
the stockholders’ meeting had been organized with 
the necessary quorum, and then served; the result 
being to leave the president and his supporters 
in control, though they held only about one-third 
of the stock. They refused to adjourn until a 
full hearing could be had before the court, and 
chose a board of directors who reélected the 
president. Under these circumstances, it is held 
that the order was unwarranted, and in addition, 
that the use made of it by the president was 
unfair and an abuse of legal process, and that it 
should be dissolved, especially in view of the 
fact that on the complainants own showing his 
right to relief on his alleged contract was doubt- 
ful. we 

EXECUTORS. (Right of Retainers.) Eng.— 
In im re Marvin-Crawter v. Marvin, 54, W. R., p. 
74, an interesting point arose on the question of 
the right of an executor to retain his debt against 
a judgment —creditor of the deceased. It 
appeared that the plaintiff had obtained an 


ordinary common law judgment de bonis testa- 
toris against the executrix and thereafter com- 
menced an administration action. 


The executrix 





had not pleaded plene administravit or her retainer. 
It was said that it was obligatory in the executor 
or adininistrator either to plead a retainer for 
his own debt or give it in evidence under a plea 
of plene administravit, and that if the executor 
does not set up the retainer in one form or the 
other a judgment bonis testatoris against an 
executor or administrator is conclusive proof that 
he has assets to-satisfy it. It was held, therefore, 
that in an administration action an executor is 
unable to retain his debt against a judgment 
creditor in case of insufficient assets, the judg- 
ment de bonis is conclusive between the two, and 
that the case is distinguishable from one in which 
there has been a judgment to pay out of assets in 
the hands of the executors ‘‘ to be administered in 
due course of administration.” The rule being 
that whenever there is a judgment for a definite 
sum against an executor or administrator such 
person must, if he claims to retain a debt due 
to him from the deceased, plead plene administra- 
vit or a retainer. The following cases were cited 
during the argument: Wheatley v. Lane 1, W. 
M. S.; Saund 216 a, 219 b; Jn re Hubbach 29, 
Ch. D. 934. = 

FEDERAL COURTS. (Removal of Causes — 
Diverse Citizenship — States.) Ind.— A recent 
case apparently in line with the current of authority 
on the subject of diverse citizenship as a ground 
for removal of causes is Southern Railway Com- 
pany v. State, 75 Northeastern Reporter, 272- 
There it is held that a state not being a citizen of 
any state an action in which a state is the real 
party in interest cannot be removed from a state 
to a Federal court solely on the ground of diverse 
citizenship. In support of this holding the court 
cites the following cases: Upshur County v. Rich, 
135 U. S. 470, 10 Sup. Ct. 651, 34 L. Ed. 196; 
Postal Telegraph Co. v. Alabama, 155 U. S. 482, 
15 Sup. Ct. 192, 39 L. Ed. 231; Indiana v. Alle- 
ghany Oil Co. (C. C.) 85 Fed. 870; Huntington v. 
Attrill, 146 U. S. 672, 13 Sup. Ct. 224, 36 L. Ed. 
1123; Ames v. Kansas, 111 U. S. 449, 4 Sup. Ct. 
437, 28 L. Ed. 482; State v. Tolleston Club (C. C.) 
53 Fed. 18; 18 Ency. Pl. & Prac. 190. 


INSURANCE. (Spontaneous Combustion of 
Wool.) Kans.— A case which seems to be in 
conflict with a similar case noted in the last num- 
ber of this magazine is that of Sun Insurance Office 
of London, England v. Western Woolen Mills Co., 
82 Pacific Reporter, 513. In the former case it 
was held that the destruction of a quantity of 
wool by the action of water, resulting in sponta- 
neous combustion was not a fire within the mean- 
ing of the insurance policy unless accompanied, 
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as the court phrased it, by visible flame and 
heat. 

In the present case the Supreme Court of 
Kansas holds that it was not error under similar 
circumstances to refuse to give an instruction 
that wool cannot set fire to itself, nor to define 
fire as necessarily accompanied with visible heat 
or light, or to charge that no degree of heat short 
of ignition, producing an actual burning, is covered 
by the policy. In both cases it was contended 
for the insured that as the chemical process which 
destroyed the wool was that of combustion it was 
a fire within the meaning of the policy, even 
though there was no flame,.and the Kansas court 
upholds an instruction that a definition of the 
word ‘‘ fire’? was unnecessary, and that it would 
make no difference if there was fire, whether it 
was in the form of flame or merely smoldering. 

INSURANCE. (Constitutional Law — Anti- 
Trust Law.) Ark. — An interesting holding as to 
the effect of an anti-trust statute of Arkansas is 
contained in Hartford Fire Ins. Co. v. State, 89 
Southwestern Reporter, 42. A statute of the 
state of Arkansas (Act January 23, 1905) provides 
that any corporations who are or shall thereafter 
create, enter into or become members of, or be 
parties to, any pool trust agreement, etc., whether 
made in Arkansas or elsewhere, with any other 
corporation, partnership or individual, to regulate, 
either in Arkansas, or elsewhere, the price or pre- 
inium to be paid for insuring property, etc., or 
who shall enter into or become members of any 
pool, combination, association, or confederation to 
fix in Arkansas, or elsewhere, the price or pre- 
mium to be paid for insuring property shall be 
guilty of conspiracy and be subject to the penalties 
provided by the act. This statute, it is held, 
prohibits the doing of business in Arkansas by a 
foreign insurance corporation belonging to a trust 
or pool to fix insurance rates for places outside the 
State of Arkansas. It is also held that the legis- 
lature had power to enact the statute inasmuch 
as it was entitled to fix the terms and conditions 
on which such companies should be permitted to 
do business within the State. 





NATIONAL BANKS. (Stockholders’ Right to 
Inspect Books — Mandamus.) U.S.S.C.— Guth- 
rie v. Harkness, 26 Sup. Ct. Rep. 4, is authority 
for the proposition that any legal right which a 
stockholder of a national bank may have to obtain 
an inspection of its books, may be enforced in the 
State courts by mandamus, in view of the provi- 
sion of the Act of August 13, 1888, that for actions 
against national banks at law or in equity, they 
shall be deemed citizens of the State in which 
they are located, and that in such cases the Fed- 





eral, Circuit, and District courts shall have juris- 
diction only as in cases between individual citi- 
zens of the sanie State. A more novel contention 
in this case is that which is answered by the hold- 
ing that the common law right of a stockholder, 
for proper purposes and under reasonable regula- 
tions as to place and time, to inspect the books of 
the corporation of which he is a member, is not 
restricted as to national banks by U. S. Rev. St., 
§ 5211, requiring such banks to make reports to 
the Comptroller of the Currency, or by section 
5240, providing for the appointment of examiners 
to investigate the condition of such banks, or sec- 
tion 5241, providing that no such bank shall be 
subject to any visitorial powers other than such 
as are authorized by the statute, or are vested in 
courts of justice. It was rather strenuously con- 
tended that an examination of the books was an 
exercise of visitorial power, but this denied in 
accordance with the strict definition of the power 
of visitation, which seems to be applicable only to 
ecclesiastical and eleemosynary corporations. 
Even if it was conceded that power to inspect 
books was a visitorial power it would, says the 
court, belong to that class vested in courts of 
justice which are expressly excepted from the 
inhibition of the statute. 


NUISANCE. (Noise.) Eng. — The right of 
relief from annoyance caused by noise in a crowded 
neighborhood, was the question for decision in 
Rushmer v. Polsue and Alfieri (limited) Dec. 14, 
1905, 22 T.L.R. It appeared that the plain- 
tiff was a person who lived in a locality chiefly 
occupied by printing and cther like trades, where 
noisy machinery was used, and that he had lived 
there for some twenty years without being dis- 
turbed unduly at night by noises arising from 
machinery, although in the daytime he had been 
subject to noises arising from printing-works in 
his immediate neighborhood, and that for a house 
in the middle of such a locality he had been fairly 
undisturbed by noise. Some short time before 
this action was commenced the defendants, who 
were printers, went into occupation of the house 
adjoining his and there set up some noisy machin- 
ery which, being worked at night, caused a serious 
disturbance to the plaintiff and his family, such 
as previously had not been experienced by them. 
The plaintiff thereupon claimed an injunction to 
restrain the defendants from so working their 
engines and other machinery as to cause a nui- 
sance or annoyance to the plaintiff by reason of 
the noise. It was contended by the defendants 
that a person living in a district specially devoted 
to a particular trade could not complain of any 
nuisance from noise caused by the carrying on 
of any branch of that trade without carelessness 
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and in a reasonable manner. It was held that the 
standard of comfort differs according to the 
situation of property and the class of people who 
inhabit the locality, and that a resident in such a 
neighborhood, such as that in which the plaintiff 
lived, would have to put up with a certain amount 
of noise, but that, whatever the standard of com- 
fort in a particular district might be, the annoy- 
ance might be so material as to create a legal 
nuisance, if the noise was caused by the carrying 
on of a particular trade not in the particular and 
established manner of the trade in the district. 
In other words, it was held that where there was 
a substantial addition to preéxisting noises it 
is no defense that the neighborhood is a noisy one 
and that the machinery causing the noise is of the 
most modern pattern and of first-class charac- 
ter. The following cases were cited: Sturges v. 
Bridgman, 11 Ch. D. 852; St. Helens Smelting 
Co. v. Tipping, 11 H. L. C. 642; Crump v. Lambert 
L.R. 3, Eq. 409; Walter v. Selfe, 4 De G. & S. 315; 
Colls v. Home & Colonial Stores, 1904 A. C. 179, 
185. The injunction was granted. 








PRACTICE. (New Trial — Jurisdiction.) Minn. 
— The case of Kroning v. St. Paul City Ry. Co., 
104 Northwestern Reporter, 888, contains a very 
brief decision upon a point of procedure which 
does not often arise. It is there held that the 
general grant of appellate jurisdiction in all cases, 
both in law and equity, to the Supreme Court, 
carries with it by necessary intendment every 
other power reasonably necessary for the com- 
plete exercise in all cases of the jurisdiction con- 
ferred, and gives the court jurisdiction and power 
to remand a case and the record thereof to the 
trial court, to enable the appellant to renew a 
motion for a new trial on the ground of evidence 
which was newly discovered since the filing of the 
return in the Supreme Court. 


PRACTICE. (Peer’s Privilege.) Eng. — 
Students of the history of legal practice will be 
interested in the arguments of the Committee of 
Privileges of the House of Lords in the application 
of Lord Kinross to be permitted to practice before 
the House of Lords, he being himself a peer. 
The debate is reported in 1905 Appeal Cases, 468. 
Lord Kinross is the son of the late Lord Justice 
General of Scotland, and is a practicing barrister. 
The only case in which a member of the House 
of Lords has become a practicing member of the 
English Bar, was, until very recently, that of the 
present Lord Coleridge. In im re Kinross the 


Lord Chancellor moved: ‘‘ That according to the 
practice of the highest Court of Appeal, the House 
of Lords, there is no reason why a peer should not 
be heard as an advocate to argue questions of 








law before your Lordship’s House.”’ In his argu- 
ment supporting the motion the Lord Chancellor 
referred to the heretofore anomalous position of 
Lord Coleridge, and said that he assumed that 
there is nothing in the position of an advocate 
before the courts to prevent a peer from practic- 
ing at the Bar, but that then the question arose, 
is there anything to exclude him from appearing 
also before the highest Court of Appeal? He 
went on to say: ‘‘ Whatever may be said about that 
now, there is no doubt that in earlier times there 
was not a strong partition between the Bench and 
the Bar. If anything is to be said about the 
traditions of the Bar, my impression, derived 
from the old reports, is that in the times of our 
early legal history a man was one day an advo- 
cate and the next day a judge. In fact, when 
you use the old reports for the purpose of author- 
ity, it is difficult, without making some sort of 
antiquarian inquiry, to ascertain whether or not 
the words you quote are words of authority 
coming from one of the judges, or whether they 
are merely the arguments of counsel which may 
have been altered the day before in his capacity 
as counsel, and not as a judge at all. From time 
to time they went from the Bench to the Bar and 
from the Bar to the Bench during all those years.”’ 
All of the Lords, except Lord James, supported 
the Lord Chancellor and the resolution to admit 
peers to practice, with the amendment that such 
privilege should not extend to appearing to argue 
before Committees of the House, or before the 
House when sitting on a criminal case when a peer 
is on trial, was unanimously carried. 


SHIPPING. (Abandonment — Contract of Af- 
freightment.) U.S. S. C.—JIn The Eliza Lines, 
26 Sup. Ct. Rep. 8, it is held that the justifiable 
abandonment of a vessel in consequence of the 
dangers of the seas is such a renunciation of the 
contract of affreightment as entitles the cargo 
owners to refuse to go on with the voyage, at 
least, where the master has not rejoined the ship 
before some one else has taken possession, or has 
not obtained the vessel and cargo from the salvors 
before the cargo owners have announced their 
decision to terminate the contract. The opinion 
is by Mr. Justice Holmes and proceeds upon the 
theory that though the master’s act in abandon- 
ing the ship was justifiable, it nevertheless was a 
voluntary act and constituted a rescission of the 
contract of affreightment. Justices Brown, Har- 
land, McKenna, and Day, dissent and lay down 
the doctrine that the compulsory abandonment 
of a ship at sea should be treated merely as a re- 
linquishinent of the voyage and of any present 
intention to continue it, but that if the vessel be 
subsequently rescued and taken into an interme- 
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diate port the master retains the same right given 
to him by an ordinary disaster at sea, unattended 
by abandonment, to resume possession of the ship 
and cargo, subject to a claim of the salvors, and 
to carry the cargo forward to its destination, 
provided he act with promptness and before any 
intervening rights have accrued. 


SHIPPING. (Bill of lading, Harter Act.) Eng. 
— In Compania Naviera Vascongada v. Churchill 
and Sim-Compania Naviera Vascongada v. Burton 
& Co., 1905, Nov. 23, 22 T.L.R., 85, action was 
brought to recover freight on some timber shipped, 
according to the bill of lading, from Port Arthur, 
Texas, to London. The bills of lading stated that 
the timber was ‘shipped in good order and 
condition.’”’ It also stated that the “ quality and 
measure ’’ were unknown and that it was to be 
subject to the provisions of the Harter Act of 
Congress, 1893. The timber on arrival was found 
seriously damaged, and had, in fact, been noticed 
as so damaged when it was shipped, and the 
action was brought by the endorsers of the bills 
of lading against the ship-owners, whose liability 
in such case had never yet been settled. The 
judgment held that the statement that the timber 
was shipped in good order and condition was not 
neutralized by the statement that the “ quality 
and measure ’’ were unknown, and that the con- 
tract was one to deliver the goods in the same 
condition in which they were shipped coupled 
with an acknowledgment that the condition at 
the time of shipment was good. It was also held 
that whether the Harter Act was incorporated or 
not in the bill of lading, the master had authority 
to state in the bill of lading that the goods had 
been shipped in good order and condition and that 
this statement bound the ship-owners, who were 
thereby estopped as to the endorsees of the bill 
of lading, from denying that the goods were in 
good condition at the time of shipment, and that 
they must therefore pay the damage which was 
found on delivery to be done to the goods. It was 
also held that section 4 of the Harter Act, when 
it provided that the statement of the captain as 
to the condition of the goods was to be prima facie 
evidence, did not prevent any estoppel because 
the act did not provide that the evidence was 
only to be prima facie, and it was consistent with 
the section that, upon something further happen- 
ing, the evidence might become conclusive. It 
also pointed out that the object of these words 
was to preserve the doctrine of Grant v. Nor- 
way, 10 C. B. 665, a case which since the Harter 
act, was recognized as law in America. The fol- 
lowing cases were cited during the Grant v. Nor- 
way (10 C. B. 665; 20 L. J., C. P. 93); Cox wv. 
Bruce (18, Q. B. D., 147; 56 L. J.,Q. B., 121); 





Howard v. Tucker (1 B. & Ad., 712); Sears v. 
Wingate (85, Mass. Rep. 103); Seduc v. Ward 
(20 Q. B. D. 475); The Prosperino Palasso (29 L. 
J. 622); The Taa (32, L. T. 541); Craig v. Delary 
(6, Rettie, 1, 269). 


TORTS. (Boycott — Injunction.) U. S. C. C. 
for N. D. of Cal. — Loewe v. California State Fed- 
eration of Labor, 139 Federal Reporter, 71, con- 
tains a holding upon a subject of ever-growing 
importance, which though in line with a number 
of former adjudications, presents the subject in- 
volved very clearly. It is there decided that the 
fact that the ultimate object of a combination 
is to benefit the parties thereto in their business 
or property which is in itself lawful, will not pre- 
vent such combination from being an unlawful 
conspiracy where its immediate object and pur- 
pose is to injure or destroy the business of another 
by means of a boycott, nor is such combination 
rendered lawful because the acts contemplated 
and done pursuant thereto might lawfully be 
done by an individual acting for himself. In 
consonance with this principle it is held that the 
concerted action of labor organizations, state and 
local, in declaring a boycott against the business 
and goods of a manufacturer of another State, to 
compel him to unionize his business as demanded 
by an affiliated organization, followed by the 
sending out of circulars and agents announcing 
such action, and that dealers buying or selling 
the goods of the manufacturer would also be 
treated as unfair, and by attempts by other means 
to interfere with and destroy his business consti- 
tutes an unlawful conspiracy which the courts 
will enjoin. 


TORTS. (Imputed Negligence.) . Conn. — 
Willmot v. McPadden, 61 Atlantic Reporter, 1069, 
holds that negligence of a parent cannot, by the 
doctrine of imputation, be made a defense to an 
action by the administrator of an infant for dam- 
ages for negligence causing the infant’s death. 
This holding is based upon Connecticut Public 
Acts 1903, p. 149, c. 193, authorizing the bring- 
ing of an action by an administrator on a cause 
of action for injuries which accrued to his intes- 
tate, and entitling the administrator to recover 
damages on the same grounds and measured by 
the same rule as if the action had been brought by 
the injured party in his lifetime. An infant, as 
well as an adult may, says the court, recover 
damages for injuries caused by the negligence of 
another. In such a suit the plaintiff must prove 
that his own fault did not concur with the fault 
of the defendant as a proximate cause of the in- 
jury, but the fact that the fault of the third party 
may have concurred with that of defendant in 
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producing the injury does not prevent the plain- 
tiff from pursuing his remedy separately against 
the defendant for his tort, and it is immaterial 
that this concurring fault of a third party is that 
of an infant plaintiff’s parents in negligently per- 
mitting their child to be unattended in a place 
of danger. 


Under the Connecticut statutes (§§ 398, 399) a 
judgment obtained in the above action would be 
equally distributed between the parents. They are 
therefore permitted to profit from their own negli- 
gence. But if the judgment rendered is regarded 
as a part of the estate of the deceased person this 
cannot be a fatal objection since, in some juris- 
dictions, even one who intentionally murders his 
ancestor is permitted to inherit his estate. Car- 
denter’s Appeal, 170 Pa. 203; Schellenberger v. 
Ramson, 41 Neb. 641 (overruling 31 Neb. 61); 
Owens v. Owens, 100 N. Car. 240. The rule is 
different as to taking under a will (Riggs v. Palmer, 
115 N. Y. 506) or a life insurance policy (Cleaver 
v. Mutual, etc., Ass’n, 1892, 1 Q. B. 147). The 
question in cases like the above is therefore whether 
the statute makes the right of action a part of the 
deceased person’s estate or whether it creates a 
right of action for the special benefit of designated 
beneficiaries. If the latter, beneficiaries who have 
by their negligence contributed to the death, ought 
not to be permitted, as the real parties in interest, 
to profit by their own wrong under the guise of an 
action by the administrator for their benefit. But 
in such a case a difficult question is raised when 
one of several beneficiaries has negligently contrib- 
uted to the death and there is no provision for 
separate verdicts for the benefit of each. Wolfe v. 
Lake Erie, etc., Ry., 55 Oh. St. 517; Air-Line Ry. 
v. Gravitt, 93 Ga. 369. 

Under statutes in Iowa, New Hampshire, New 
Jersey, New York, Tennessee, Vermont, and Vir- 
ginia the contributory negligence of the beneficiary 
has been held, as in the above case, to be no bar 
to recovery by the administrator. It has been 
held to be a bar under statutes in Arkansas, Ala- 
bama, Indiana, Nebraska, North Carolina, Ohio, 
and Pennsylvania, and there are dicta to the same 
effect in other states. Of course the question of 
imputing the negligence of a parent to an infant so 
as to bar his own recovery in case he should sur- 
vive, and therefore the recovery of the adminis- 
trator after his death, should be kept distinct. 

E. W. H. 

TORTS. (Strike-—Injunction.) Ill. — The right 
of a labor union to declare a strike in order 
to compel an employer to unionize his business 
is denied in O’Brien v. People, 75 Northeastern 
Reporter, 108. It appeared that a manufactur- 





ing corporation conducting an open shop in which 
both union and non-union mechanics were em- 
ployed was approached by the agents of a labor 
union and requested to sign a contract wherein 
it was agreed that the corporation should employ 
none but mechanics belonging to the union; that 
a steward of each craft employed should see that 
the employees belong to the union and that a 
business agent of the union should have the 
privilege of interviewing members of the corpora- 
tion at its offices during business hours. The con- 
tract further provided that all apprentices should 
belong to the union, that their number should 
not exceed one for every ten mechanics or less of 
the different crafts; and that a sympathetic strike 
so protect union principles should not be con- 
tidered a violation of the contract. The corpo- 
ration refused to sign the agreement, whereupon 
the agents’ of the union threatened to and did 
call a strike. In this situation it was held that 
the attempt to coerce the corporation into sign- 
ing the contract by threats to order a strike was 
an unlawful interference with the “business of the 
corporation. It also declared that acts of strikers 
in coercing, intimidating, and beating the corpo- 
ration’s employees was a violation of a strike 
injunction sufficient to sustain a judgment for 
contempt against persons guilty thereof. 


The end must justify the means. Even in New 
York which under its judicial decisions is a para- 
dise for those who wish to control the business of 
others, it has been held that the interference with 
contracts or business could not be justified if the 
end sought was to compel the plaintiff to deliver 
up certain books or papers (Connell v. Stalker, 21 
N. Y. Misc. 609); or to join a union (Coons v, 
Chrystie, 24 N. Y. Misc. 296; Curran v. Galen, 152 
N. Y. 33); or to employ only union men (Davis 
Machine Co. v. Robinson, 41 N. Y. Misc. 329). 
But probably some of these sound conclusions are 
impeached by the reasoning in National Protec- 
tive Ass’n v. Cumming, 170 N. Y. 315. To induce 
employees to strike for higher wages or shorter 
hours is quite a different matter from inducing 
them to strike in order to compel their employer 
to discharge or not to employ such workmen as he 
may choose to keep or to engage. It is not every 
remote advantage to A and his associates that will 
justify A in inducing his associates to quit their 
employment with the plaintiff. Able judges differ 
as to whether a particular end or object is too 
remote, for example, the strengthening of the 
labor union as a preliminary to a contest with the 
employer about wages. (Plant v. Woods, 176 
Mass. 492.) The principal case seems to reject the 
strengthening of the labor union as a justification 
for interference with the employer’s business. 

E. W. H. 
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THE LIGHTER SIDE 


“Tom” Reed and the Little Judge. — In 
the days when his brain and body were bigger 
than his reputation, ‘‘Tom’”’ Reed was taken 
in hand by a friend who sought to make him 
acquainted with a somewhat noted Maine 
judge, whose -influence, it was hoped, might 
prove valuable. As a precautionary measure, 
the struggling young lawyer was warned not 
to offend the eminent jurist, who was extremely 
sensitive with regard to his diminutive size. 

The introduction took place at an auspi- 
cious moment. The judge condescendingly 
offered his hand, when, from his superior 
height, Mr. Reed looked straight over the 
head of the little great man, and, with a 
comical side glance at his friend, asked blandly: 

‘“ Where is he?’’ — Boston Herald. 


Why Lawyers Multiply. — An attorney sends 
us a clipping containing the following, which 
is said to have been written by Richard Peters, 
the first reporter of the United States Supreme 
Court, and preserved by John Adams in his 
diary. It was handed by Peters to Judge 
Willing in Philadelphia one day in court while 
the convention of 1774 was in session, in 
reply to a questicn which the judge had asked 
in pleasantry at dinner. 


““You ask me why lawyers so much are in- 
creased, 
Though most of the people already are 
fleeced ; 
The reason, I’m sure, is most strikingly plain — 
Tho’ sheep are oft sheared the wool grows 


again, 

And though you may think e’er so odd of the 
matter, 

The oftener they’re fleeced the wool grows 
the better. 


Thus down chin’d boys, as oft I have heard, 
By frequently shaving obtain a long beard.” 
— Ohio Law Bulletin. 


The Judge was Puzzled. — The late Judge 
Stevens of Lawrence was noted for the choice 
English which he always used, and in spite 
of his long term on the bench, where all sorts 
of culprits were brought before him, he never 
understood the English of the slums. 





On one occasion an Irishman was being 
tried for assault and battery on another 
Irishman. The plaintiff took the stand and 
told his story, getting as far as, ‘‘ He give me 
a clout on the mouth,” when the court in- 
quired: ‘‘ What did you say he gave you? ”’ 

‘“A clout on the mouth, sor,’’ the witness 


replied. 
“But,” said Judge Stevens, ‘“‘ where did 
he get the clout? ’’ — Boston Herald. 


Plenty of Time for Action. — The police 
magistrate so often admonish women com- 
plainants to come back and report any further 
wrong-doing on the part of husbands who 
have been released that they fall into the 
habit of repeating the admonition on every 
occasion in which a man and wife are con- 
cerned. The other day a woman told Magis- 
trate Moss that her husband had threatened 
to kill her. 

‘Very well, madam, if he does, you come 
back and tell me and I will punish him,’’ re- 


plied the magistrate mechanically. — New 
York Sun. 
A Cross Examiner.—If all lawyers and 


ministers knew when to stop, our trials and 
our sermons would be shorter. As it is, the 
ministers can go on too long with impunity, 
but the lawyers are, now and then, shown 
their error rather forcibly, as happened in 
a case on trial the other day in one of our 
courts. Much evidence had been offered, 
going back to the original Indian grants, but 
the real point of the case was the location of 
a certain boundary line. A former owner 
was produced by the defendant, who testi- 
fied that he and the adjoining owner had 
gone out together onto the land,,made a 
careful examination, and had located the 
line. Cross-examination simply brought the 
same evidence more emphatically, the last 
answer being. 

‘“We both agreed that this line was cor- 
rect.’”” Then to ram the fact home a little 
harder, our young friend arose and asked his 
witness, expecting of course an answer in the 
negative, — ‘‘ Was anything else said by you 
at that time? ”’ 
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The witness answered, ‘‘Oh, yes. I had 
forgotten, but going over it this way, makes 
me think of it.’’ He said, ‘ Of course, if we 
ever find the real line, what we have done 
to-day don’t count,’ and I said, ‘ Of course.’ ”’ 


No Such Word. — At a hearing before an 
Irish dispenser of justice in Pennsylvania the 
’Squire stopped the proceedings and began 
writing industriously. 

‘“‘ What are you doing, Squire? ”’ asked the 
attorney for the prisoner. 

“I’m committing the man to jail,’’ answered 
the ’Squire. 

“But you can’t do that,’’ asserted the 
astonished attorney. 

““T can’t, can’t I? and me a-doin it,’’ was 
the calm reply. — Lippincott’s. 


Novel Way of Preventing Litigation. — A 
nervous old lady was riding down a danger- 
ous looking trail with a California stage-driver, 
when she noticed a hatchet lying in the bottom 
of the stage, and inquired why he carried it. 
““T use that hatchet to knock injured passen- 
gers on the head,’ replied the driver. The 
old lady gasped with astonishment. ‘‘ We 
have a good many accidents on this ’ere line;”’ 
he continued; ‘‘ the stage’s allus tippin’ over 
and rollin’ down precipices, and every time 
a passenger gits hurt he sues the company 
for damages. These here damage suits uses 
up all the profit of stagin’, and we’ve had to 
stop ’em, so every driver carries a hatchet. 
When a passenger gits hurt we simply knock 
him on the head and throw the body over a 
precipice, and then there ain’t no lawsuit. 
See? ’’ — San Francisco Argonaut. 


The Rooster’s Privilege. — A recent action 
in a New York village before a justice of the 
peace was tried on a claim of damages for 
injuries .to the plaintiff’s health caused by 
the crowing of defendant’s rooster at an un- 
timely hour in the morning, and the conse- 
quent loss of sleep by the plaintiff. After a 
day spent in the swearing of witnesses on 
both sides the jury brought in a verdict of 
no cause of action. This appears to estab- 
lish, so far as a village jury can do it, that 
a rooster by immemorial custom has the privi- 
lege of crowing at such hour as he pleases in 
the morning. 





Non Compus. — Another sample of the impert- 
inence dispensed from the New York bench 
by Magistrate Pool, whose removal is peti- 
tioned for, is furnished by his indignation at a 
police officer who testified that in his belief 
a boy complained of for a minor offense. was 
insane. 

“You mean he is non compos mentis,”” 
shrieked the magistrate. 

‘““T don’t believe I understand,’ said the 
policeman. 

‘“ What! You don’t know what non com- 
pos mentis means? How long have you been 
on the police force? ”’ 

‘‘ Twenty-five years,’’ replied the officer. 

‘“ A detective twenty-five years and don’t 
know what non contpos mentis means? ”’ 

“Yes; if I understood that language I would 
not be a policeman,’”’ was the pat retort. — 
Boston Herald. 


, 


Decisive. — The late Judge Charles Doe was 
engaged as an attorney previous to the time 
he became a justice of the New Hampshire 
Supreme Court. The case was all in, the argu- 
ments heard, and the judge had instructed 
the jury to retire and bring in a verdict. 

When the sheriff reached the jury-room he 
discovered that he had but eleven jurymen. 
Returning, he found the twelfth man com- 
placently occupying a seat in the jury-box. 
He explained to the juryman that he should 
retire with his associates and bring in a ver- 
dict. 

‘‘Hain’t got to retire,’ 
‘‘ Squire Hoar says it’s so, and it must be so. 


, 


said the juryman. 


” 


A Scandal Averted.— The following ex- 
ample of cross-questioning, I have been told, 
occurred in this town about twenty years 
ago. 

‘““Mr. Tucker, will you have the goodness 
to answer directly and categorically a few 
plain questions? ”’ 

“* Certainly, sir.” 

‘* Well, Mr. Tucker, is there a female living 
with you who is known in the neighborhood 
as Mrs. Tucker? ”’ 

** There is.”’ 

‘‘ Is she under your protection? ”’ 

“Yes.” 

‘* Do you support her? ”’ 
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“ T do.” 

“* Have you ever been married to her? ”’ 

““T have not.” (Here several of the jurors 
scowled on Mr. Tucker.) 

** That is all, Mr. Tucker.”’ 

““ Stop, one moment, Mr. Tucker,” said the 
opposing counsel; ‘‘ is the female in question 
your mother? ”’ 

“‘ She is.”” — The Boston Herald. 


Another Enterprising Lawyer.— A Texas’ 


lawyer adds the following to his professional 
card: 

“‘ Correspondence solicited in English, Ger- 
man, French, and Spanish. 

““ Notary Public County. 
““ Cable address 

‘“‘ Storage, Insurance, Real Estate, Foreign 
Banking, Steamship, ‘Manufacturers’ and Ship- 
pers’ Agent. 

‘“* Sells Cabin and Steerage Tickets over the 
following S.S. Lines: American Line, Com- 
pagnie Générale Transatlantique, Netherland 
American S.S. Co., New York & Texas SS. 
Co., Norddeutcher Lloyd and Red Star Line; 
also sell Railroad Tickets over the Southern 
Pacific in connection with European S.S. 
Tickets. Exchange sold on any part of the 
World and Money transfers made at low 
rates. 

“Tf you need any OIL, COAL, BRICKS, 
LUMBER, SHINGLES, WALL PAPER, 
MACHINERY, write to me for prices.’”’ — 
Case and Comment. 








Curious Claims.— When the newspaper 
man walked into the local agent’s office, the 
agent said: 

“What do you think of that for a claim,” 
picking up a paper from a pile on his desk. 

The newspaper man asked for information. 

“Well, it was this way,” was the reply. 

‘““ A iady called at the office of a physician 
to have her eyes examined. The light wasn’t 
quite right and the doctor gave her an um- 
brella to hold over her head while he surveyed 
her optics. She brought the open umbrella 
in contact with a gas-jet and burned a hole 
in it. Here’s a claim for damage to office fur- 
nishings, $1.50.” 

“The only one I know that beats it,’ con- 
tinued the agent, ‘‘ is the story of the woman 


- who left a roast of beef in the oven and went 





out to talk to a neighbor over the fence. 
When she returned the meat was burned to 
acrisp. She put in a claim for a fire loss on 
eight bounds of beef. But that wasn’t my 
office, and I can’t swear to the truth of it. 
The umbrella claim, however, is straight 
goods.’’ — Investigator. 


Real Evidence.— This is why one New 
York lawyer believes that it is possible for a 
man to testify to what is not the fact and 
still be an honest and upright citizen. His 
father is a man well-known and prominent 
beyond the circle of his business and social 
acquaintances, and his financial standing is 
such that his transactions involve thousands 
where most of us handle dollars. Some 
months ago this elder gentleman, on a sur- 
face car, failed to produce a transfer check 
when the conductor called for it. He said 
in explanation that there was no transfer- 
man at the proper place and he quietly, but 
firmly, declined to pay his fare under such 
circumstances. The conductor talked to him 
as conductors in New York have been known 
to talk under provocation, threatened to put 
him off, to call a policeman, and much more, 
but except a promise of being reported for 
insolence he got naqthing more. Finally a 
policeman boarded the car, and the con- 
ductor appealed to him. The policeman, 
after one look at the passenger, made a few 
suggestions to the conductor, the substance 
of which was that he had better let that 
particular old gentleman alone, and that if 
that man said anything was so, it was so, as 
was well known to New Yorkers generally. 
That was the end of it as far as the conductors’ 
efforts were concerned. The passenger, how- 
ever, was thoroughly angry and after dinner 
sat down in his library and wrote a long 
letter to the president of the road, who was 
a warm personal friend, informing him how 
passengers on his road were treated by his 
employees. He put this letter in his pocket 
and, still indignant, went out to post it with 
his own hands. Reaching the box, he pulled 
out the letter, and with it came the transjer 
check. 


Monuments of Title.— During the early 
construction period of the Wachusett reser- 
voir in the towns of Clinton, Boylston, and 
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West Boylston, the property owners, mostly 
farmers, protested quite earnestly against 
the right of the metropolitan water-board 
to take their lands by ‘‘ eminent domain,”’ 
a power they never before heard of. 

One day during this period of agitation, a 
minister driving through the Nashua valley, 
the future site of the reservoir, came to a 
hill where a fine view of the surrounding 
country could be had. Daniel Carville, a 
farmer, who for seventy years had lived in 
that region, suspecting that the occupant of 
the carriage was an official who was looking 
over his premises for the purpose of seizing 
it later by ‘‘ eminent domain,’”’ walked up to 
the carrige with an inquiring look. 

The minister, putting his head out in a 
pleasant tone inquired if he owned “ this 
beautiful hill.” 

Carville, desiring to impress the supposed 
agent of the water-board with his idea of 
ownership, replied: ‘‘ Yes, every foot of it 
right straight down to hell.” 


sé 


Websteriana. — A subscriber kindly sends 
us the following copy of an original memo- 
randum of a case endorsed on an old envelope 
by Daniel Webster. The hungry stripling at 
the Bar will feel a touch of sympathy at the 
thought of that eight dollar fee. 


CASE 
Mary Beck, wife of Samuel Beck, died 

Dect 1811, seized of certain real 

Estate, intestate 
She had no children, nor descendants 
She had neither Father nor Mother — 
She had no sister or brother 
She left 28 nephews & nieces 





BAG 
viz. 5, the children of her Brother Miles 
Randall 
4, the children of her Brother Nath! 
Randall 
6, the children of her Brother Simon 
Randall 
6, the children of her Brother Jon. 
Randall 


4, the children of her sister Elizabeth 
3, the children of Anna her sister 


28— 
Qu. How is this Estate to be divided — 
Answer. Each of the twenty-eight nephews 


& nieces will have his or her 28th 

part of the Estate — This is not a 

case for the application of the rule of 

Cc Representation — C CC 
D. WEBSTER 


Endorsed on back 
Case of 

Mary Beck 
Recd of Jon? Demine 
eight dollars, in 
full for fees in 

this case 

D. WEBSTER 


Courts are not always severe with women 
who shoot their husbands, as was seen in the 
case of Mrs. Elizabeth Wilson, who tried to 
kill her brutal husband. The jury not only 
returned a verdict of ‘‘ not guilty,’’ but passed 
the hat, the judge chipping in a $1o bill as a 
starter, and the poor woman was sent out of 
the New York court room free to begin her 
life again and with a little nest egg of $41.55. 
— Boston Herald. 
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